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President Kennedy signed H. R. 7035 into law September 22 
As Public Law 87-290, it provides appropriations for the Department 
of Labor and related agencies for fiscal 1962. 

The National Labor Relations Board was allowed $19,989,000 for 
the year. Other agencies received the following amounts: Federal 
Mediation and Conciliation Service, $4.4 million; Railroad Retirement 
Board, $9.7 million; and National Mediation Board, $1.8 million. 


The Office of the Secretary of Labor was granted an appropriation 


of $1.8 million to meet salaries and expenses for the year. The largest 
single appropriation for the Labor Department went to the Wage 
and Hour Division ($17.3 million). The Bureau of International 
Labor Affairs, with $500,000, will have the smallest budget. Other 
appropriations: Bureau of Labor-Management Reports, $5.8 million ; 
Office of the Solicitor, $4.1 million; Bureau of Labor Standards, $3.3 
million; Bureau of Veterans’ Reemployment Rights, $633,000; Bureau 
of Apprenticeship and Training, $5 million; Bureau of Employment 
Security, $10.5 million; Bureau of Employees’ Compensation, $3.8 
million; Bureau of Labor Statistics, $12.7 million ; and Women’s Bureau, 
$068,000. 
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the Economy 





COST OF LIVING—UP. Record-breaking advances in the Consumer 
Price Index are no longer front-page news, but, for the record, the Index 
reached a new high again in September. Seasonal increases in apparel prices 
and continued higher costs for services pushed the CPI up to 128.3 per cent 
of the 1947-1949 index. This was .3 per cent higher than in August and .2 
per cent above the previous “all-time high” reached in July. 

PERSONAL INCOME—UP. Substantial gains in labor income en- 
abled personal income to reach its second highest level in history in Sep- 
tember. The seasonally adjusted annual rate of $420.2 billion was only $1 
billion lower than July’s record figure. 


CONSUMER CREDIT—UP. According to the Federal Reserve Board, 
consumer credit outstanding moved up $200 million to its highest point since 
January. However, the $54.8 billion level for August was considerably below 
the $56 billion-plus mark for the entire year of 1960. 

GROSS NATIONAL PRODUCT—UP. Final Department of Com- 
merce figures show that GNP was well above even the most optimistic 
predictions by the end of the third quarter. Gross National Product, which 
had never risen above $500 billion until 1960, stood at $526 billion at the end 
of September. Looking forward to the seasonal increase in consumer spend- 
ing, the Morgan Guaranty Survey predicts “an annual rate of GNP as high 
as $540 billion for the final quarter. ? 

INDUSTRIAL PRODUCTION—DOWN. After six months of steady 
increases, industrial production fell off 1.3 per cent in September. Using 1957 
as the index base of 100, production dropped to 111.6 per cent. Most of the 
decline was in industries affected by auto strikes. 

STOCK PRICES—UP. After trailing off somewhat during September, 
stock prices hit a new peak by mid-October. The Securities and Exchange 
Commission disclosed that 300 selected stocks had reached an average of 
137.5 per cent on October 13 (1957-1959=100). Prices for manufacturing 
stock, both durable and nondurable, were down slightly from the first of the 
month, but gains in transportation and utilities made up the difference. 


CONSTRUCTION—UP. Seasonally adjusted total expenditures for new 
construction increased .6 per cent in September. The largest gains were made 
in public construction, which rose .4 per cent during the month. Private resi- 
dential and commercial construction inched up only .2. 

MANUFACTURING WAGES AND HOURS—DOWN. Production 
workers averaged .7 hours less of work per week during September. The 
workweek, which had been at 40 hours or above since May, fell to 39.3. The 
decline reflected abnormally bad weather, religious holidays and industrial 
disputes. Even though average hourly earnings remained steady at $2.34, the 
shorter workweek caused a decline in average weekly earnings, to $92.66. 

UNEMPLOYMENT—DOWN. There were only 4.1 million persons 
over 14 years of age who were unemployed in September. This was 400,000 
less than in August. The unadjusted unemployment rate was 5.7 per cent of 
the total labor force, although the Department of Labor’s adjusted annual 
rate claimed 6.8 per cent unemployment. 
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Applications of Labor Law 
to Construction and Equipping 
of United States Missile Bases 


By JOHN R. VAN de WATER 


This article grew out of a study of union-management power and gov- 
ernment policy conducted by the author under a grant from the Grad- 
vate School of Busiress Administration of the University of California 
at Los Angeles. Mr. Van de Water is an associate professor at UCLA. 


VITAL KEY TO AMERICAN MILITARY STRENGTH is 

the nation’s $15 billion ballistic missile program, involving an 
area larger than 100,000 square miles. One missile site is nearly twice 
the size of Maryland. Another requires missile launchers located in 
three states. The earth movement required to carry out this immense 
program will be equivalent to digging an irrigation ditch ten feet wide 
and ten feet deep, extending from Cleveland, Ohio, to the Pacific 
Ocean.' The job required of construction workers and contractors 
and of missile and ground support equipment manufacturers and their 
employees to get this program off the ground and to keep it underway 
is obviously enormous. 

Yet the very existence of this work, the desire to “make the most 
of it” for personal gain and concern over which private parties will be 
assigned to its many tasks have led to deep conflict, inefficiencies and 
delay. Seldom has the exercise of power in American union-manage- 
ment relations received such public disfavor as the strikes, slowdowns, 
jurisdictional squabbles and featherbedding attendant upon the 
construction and equipping of these United States missile bases.” 

Much of this reaction was evoked from the findings of the Mc- 
Clellan Committee of the United States Senate in the spring of 1961. 





2 As reported to the Western Chapters Conference of the Associated General 
Contractors of America by Major General T. P. Gerrity, Commander of the 
USAF Ballistic Systems Division, Inglewood, California, Los Angeles Times, 
September 30, 1961, Pt. III, p. 2. 

* Russell Hawkes, “Inter-Union Fight Looms at ICBM Sites,” Aviation 
Week and Space Technology, October 3, 1960; “Back of the Delay in U. S. Missile 
Bases,” U. S. News & World Report, May 1, 1961; “Rift in AFL-CIO Widens.” 
Business W eek, March 26, 1960, p. 58. 
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Senator McClellan himself stated, 
“Wildcat strikes, work stoppages, 
slowdowns, featherbedding and a de- 
liberate policy of low productivity on 
the part of some unions and workers 
may well be responsible to a sub- 
stantial degree for whatever lagging 
behind exists in our space and missile 
programs. ... If greed, graft and ex- 
tortion are to dominate our way of 
life and our economy, especially in a 
program vital to our survival, it is 
time for Americans to wake up.”* 


Procedural Problems 

Action on the Senate committee 
study had not been taken at the time 
when this matter was tentatively left 
to administrative handling by the De- 
partment of Labor. The incomplete- 
ness of the hearings was criticized by 
C. J. Haggerty, President of the AFL- 
CIO Building and Construction Trades 
Department—a principal disputant in 
the missile base work assignment is- 
sue.* Yet all agree that these problems 
have not been adequately handled. 
Haggerty, in an attempt to defend the 
action of building trades unions, stated 
that the missile program was instituted 
“without plan, without formula, without 
any type of form or consistency” ; and 
E. D. Hoekstra of the National Con- 
structors Association blamed the gov- 
ernment for a lack of “over-all coordina- 
tion” at missile sites and for the absence 
of “means of settling disputes in a 
prompt and fair manner” by giving 
the parties “a forum where their cases 
could be heard promptly.” Yet 
President Hayes of the International 
Association of Machinists, speaking for 
the position of the Industrial Union De- 
partment of the AFL-CIO, complained 
in testimony before the House Labor 


Committee against potential changes in 
federal labor law which might permit 
building trades unions to picket “against 
union crews sent by manufacturers to 
install launching and other equipment at 
these (missile base) construction sites.’’® 


The administration has secured no- 
strike, no-lockout pledges from unions 
and employers involved and has estab- 
lished 20 missile site labor relations 
committees and a national Missile 
Sites Labor Commission to aid in 
dispute settlements. There have since 
been an extended wildcat strike at the 
Lowry Air Force Base in Colorado, a 
labor dispute resulting in a reported 
month’s delay in work on the Minute- 
man missile project at Ellsworth Air 
Force Base in South Dakota and a work 
shutdown in the construction and equip- 
ping of silos for the Atlas program in 
Kansas, leading Senator McClellan to 
conclude that voluntary no-strike ar- 
rangements at the bases “‘are not wholly 
reliable” and to introduce legislation on 
September 23, 1961, to outlaw strikes 
at missile bases and other strategic de- 
fense installations and to provide com- 
pulsory arbitration of labor disputes by 
tripartite emergency boards.‘ 


This article will concern itself with 
the numerous procedural problems in- 
volved in handling these jurisdictional 
fights. 


Substantive Law 


In addition, there are problems of 
substantive law affecting missile base 
activities which are equally pressing. 
The Davis-Bacon Act® sets the stage for 
preserving minimum wages on certain 
types of public construction. It remains 
clouded with uncertainty as to work 
which is covered and not covered and 





* Kenneth O. Gilmore, “The Scandal of 
Our Missile Program,” The Reader’s Digest, 
August, 1961, pp. 25-26. 

* AFL-CIO News, July 1, 1961, p. 9. 

56 I. U. D. BULLETIN 8 (May, 1961). 

* AFL-CIO News, July 15, 1961, p. 5. 
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7 Los Angeles Times, September 19, 1961, 
Pt. I, p. 4; September 24, 1961, Sec. D, 
p. 10. 

* Act of March 3, 1961, 46 Stat. 
as amended, 40 U. S. C. Sec. 276a 
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yet it must vitally influence decisions on 
employment of the competing building 
trades and industrial workers in missile 
base construction and equipment ac- 
tivity. Confusion over the meaning of 
this statute has been at least as respon- 
sible for jurisdictional fights at the 
missile bases as has the lack of adequate 
procedures for handling the work as- 
signment disputes. 


The Davis-Bacon Act is applicable to 
contracts in excess of $2,000, to which 
the United States is a party, for con- 
struction, alteration and/or repair, in- 
cluding painting and decorating, of pub- 
lic buildings and public works, when 
requiring or involving the employment 
of laborers and mechanics. This 1931 
statute requires that prevailing area con- 
struction wage rates be met by contrac- 
tors engaged in such work. 


An early comprehensive study of the 
creation, amendment and application of 
the Davis-Bacon Act shows no public 
foreknowledge or comprehension of the 
problems which were later to be raised 
in applying this law to the construction 
and equipping of missile bases.® As 
noted by acting Solicitor of Labor 
Harold C. Nystrom in May of 1960, 
“Much of the work at missile sites 
is novel and there are no existing trade 


practices concerning it.”'® Congress did 
not and could not foresee the jurisdic- 


tional problems raised through missile 


base applications at the time this law 


* Richard C. Simonson, The Administra- 
tion of the Davis-Bacon Law. Master’s 
Thesis, American University, Washington, 
D. C., 1939 (unpublished manuscript avail- 
able in the Library of the United States 
Department of Labor). 

Tentative Draft for Discussion Pur- 
poses Only, Administrative Controls and 
Criteria for Application of the Davis-Bacon 
Act in Certain Air Force Contracts at 
Missile Sites,” released by acting Solicitor 
of Labor Harold C. Nystrom, May 18, 1960. 

* The Atomic Energy Commission estab- 
lished a new set of guidelines in early 1961 
in an attempt to clarify jurisdictional lines 
under the Davis-Bacon Act, particularly 
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was created and amended. This article 
will deal with this substantive problem 
as well. 


Areas of Study 


All discussions and recommendations 
in this study, though referring specifi- 
cally to “missile bases,” are intended 
to include all research and operational 
facilities owned, being purchased, or 
being secured on a lease-purchase ar- 
rangement by the United States gov- 
ernment for operation by the govern- 
ment and having the principal purpose 
of increasing the military strength of the 
United States or its allies. Therefore, 
government-owned facilities operated by 
private concerns such as airframe manu- 
facturers are not included, while facil- 
ities of the Atomic Energy Commission 
are within the purvue of this analysis."* 

This study has involved an evaluation 
of the influences of labor law in general 
on industrial productivity ; of the effec- 
tiveness of the Taft-Hartley Act in han- 
dling slowdowns, jurisdictional strikes 
and featherbedding ; of Congressional 
intent in promulgating the original 
Davis-Bacon Act and its amendments ; 
of the attitudes of labor, management, 
and government authorities affected by 
and acting in reference to this prevailing 
wage law; of the unpublished adminis- 
trative more recent 
years under this statute, as made avail- 
able from several sources; of the De- 


case decisions of 


through Sections 9-12.5004-7 and 9-12.5005. 


As stated in a letter of April 4, 1961, to 
the author, by AEC Industrial Relations 
Director Oscar S. Smith, “. . . I suppose 
the two greatest problem areas are: (1) 
the wage determinations and (2) coverage 
distinctions, particularly between research 
and development on the one hand and con- 
struction on the other. The coverage 
problem comes up in but 
has of late been most acute in distinguish- 
ing between action such as the setting up 
of a laboratory experiment, which is not 
covered, and the construction of a facility 


various ways, 


within which experimentation is to occur, 


which is covered.” 
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partment of Labor’s 1960 tentative draft 
interpreting the Davis-Bacon Act; and 
of related cases, releases, and other 
documents. Interviews have been held 
with civilian and military representatives 
of the Armed Forces concerned with 
government contract administration, 
with union counsel, with industrial 
relations representatives of employers 
and with regional and national repre- 
sentatives of the Department of Labor, 
and a study of the briefs of interested 
parties has been made in order to com- 
plete the picture. 


Administration 
of the Davis-Bacon Act 

First, then, we will be concerned 
with procedures involved in applying 
the Davis-Bacon Act. 


The interpretations of the Comp- 
troller General of the United States 
on the meaning and application of 
this prevailing wage law have been 
of high importance, because of his 


power as head of the General Ac- 
counting Office to adjust claims by 
and against the United States.'? If 
an officer of the appropriate govern- 
ment contracting agency finds that 
employees are underpaid, a written 
notice may be given the contractor, 
terminating his right to continue the 
work, with the contractor and his 
sureties being liable for any excess 
costs in getting the job completed— 
the contractor being subject to “black- 
listing” for three years as well. Where 
amounts withheld by the Comptroller 
General are insufficient to pay required 
wages to employees, they can sue the 
contractor and his sureties for amounts 


due by law, regardless of any contracts 
to accept lesser amounts.'* 

The Secretary of Labor may at his 
discretion, in disputes on prevailing 
wage rates or proper classifications, 
direct a hearing under administration 
of a Department Hearing Examiner. 
Reorganization Plan No. 14 of 1950 
authorized the Secretary of Labor, in 
order to assure consistent enforcement, 
to “prescribe appropriate standards, reg- 
ulations and procedures and to make 
such investigations with respect to the 
enforcement of and compliance with the 
labor standards under the Davis-Bacon 
Act and the other statutes 
deems desirable.”** 

Because the securing of contracts with 
the government and employment there- 
under are matters of privilege and not 
of right, administrative decisions inter- 
preting such contracts and employment 
are immediately enforceable without the 
right of judicial review. As early stated 
by the court of claims in answer to a 
challenge to such administrative discre- 
tion: “The . . . Davis-Bacon Act . 
contains no provision for a hearing such 
as prevails in courts, no duty is imposed 
upon the Secretary to do more than in- 
vestigate and determine, and surely the 
parties .. . are not at liberty to challenge 
the same except for fraud or gross error. 
The issue we think does not involve a 
constitutional question. . . . [T]he plain- 
tiff restricted his remedies in case of 
complaint to the method marked out and 
waived whatever rights might have at- 
tached had the provisions of the act been 
otherwise. . . . This Court is without au- 
thority or jurisdiction to determine the 
facts or to review the findings of the 
Secretary of Labor.” 


as he 





** Source cited at footnote 6, at p. 10. 

* For explanation of procedure, See 
Joseph M. Stone and John R. Brunozzi, 
The Construction Worker under Federal 
Wage Laws, The Livingston Press, Wash- 
ington, D. C., 1959, pp. 7-17, 36-41. 

** See Regulations, Parts 1 and 5 of Title 
29, Subtitle A, Code of Federal Regulations. 
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*® Aliiance Construction Company v. United 
States, 79 United States Court of Claims 
730 (1932). See also the decision of the 
federal district court, District of Columbia 
in Counes and Raptis Corporation v. United 
States, Equity 65304, decided December 31, 
1937, ignoring an allegation that the Secre- 
tary of Labor does not have power to de- 
fine an occupation. 


Labor Law Journal 





With changing administrations and 
with changes in Labor Department per- 
sonnel within the same administration, 
conflicting interpretations have under- 
standably been given over the years in 
applying the statute. Such words as 
“construction,” “completion” and “re- 
pair” have required repeated analysis. 
Although the decisions of the Depart- 
ment of Labor are final in each case, 
these decisions are unpublished. They 
are kept in mimeographed form in vol- 
umes retained by the Department’s of- 
fices. 

In an early stage in reviewing the 
present-day administration of the law, 
the writer was not surprised when a 
responsible government official stated, in 
discussing a 1951 General Electric Cor- 
poration ruling of the Department of 
Labor on noncovered maintenance and 
operational activities: “You cannot 
count on that being today’s interpreta- 
tion; nor can you count on today’s in- 
terpretation being the governing view 
tomorrow.” 

The writer has found a great deal of 
uncertainty among private parties as to 
their rights and obligations under the 
Davis-Bacon Act. But in addition there 
are many instances of public reluctance 
to enforce the statute, even in the pres- 
ence of known violations of its current 
interpretation. This reluctance arises 
because of the lack of published deci- 
sions generally available on interpreta- 
tions of the act, because of uncertainty 
as to the future trend of interpretations 
and because of differences of point of 
view between government agencies in- 
volved with administering the statute. 
-artly because of the present state of 
the law, contractors with the govern- 
ment are left with great uncertainty, are 
in constant jeopardy of retroactive lia- 
Comments of the International Asso- 
ciation of Machinists, sent to Harold C. 
Nystrom, by letter of June 24, 1960, from 
A. J. Hayes, International President. 

**“Memorandum of United Automobile 
Workers regarding proposed Davis-Bacon 
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bility and, according to reports received 
from both public and private sources, 
are engaged in known violations of cur- 
rent administrative interpretations— 
some of these conditions allegedly 
existing far more in government-owned 
factories leased to manufacturers than 
at missile bases and Atomic Energy 
Commission sites. 


Administrative Attempts 
at Clarification 


In an attempt to clarify the statute’s 
application, on May 18, 1960, acting 
Solicitor of Labor Harold C. Nystrom 
issued for the study of rival union and 
management groups a “Tentative Draft 
for Discussion Purposes Only” on ad- 
ministrative controls and criteria for ap- 
plying the statute to Air Force con- 
tracts at missile sites. Pursuant to 
Mr. Nystrom’s invitation, briefs were 
filed by construction industry and 
manufacturing employers and by the 
building trades and industrial unions, 
taking exception to the proposed statu- 
tory interpretation set forth in the “‘ten- 
tative draft.” Each side wanted more of 
the work for itself than the interpreta- 
tion had suggested was proper. 


The International Association of 
Machinists claimed that “The drafts- 
men have completely failed to pre- 
serve a distinction between that which 
constitutes a continuation of the manu- 
facturing process and that which con- 
stitutes the construction of a public 
work.”!® The United Automobile 
Workers contended that “The tentative 
criteria . . . are not in conformance with 
the Davis-Bacon Act and are wholly ar- 
bitrary and unreasonable.”?* The Philco 
Corporation notes :'® “Historically (and 





criteria for missile site activation con- 
tracts,” June 24, 1960. 

*® Submitted by letter of June 21, 1960, 
by Robert E. Lanctot, of Shearer, Thomas 
and Lanctot, San Francisco. 
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today) electronic equipments have been 
produced in factories and laboratories 
and their installation has never within 
our knowledge been deemed a phase of 
the construction industry.” 


Disputing the tentative draft from the 
other end, the employer organizations 
representing the construction industry 
opposed!® “the basic concept that repair 
and internal modification are not subject 
to the Act.” The contractors continued, 
“Short of the missile itself, the job of 
preparing the base, installing equipment, 
erecting the necessary structures, per- 
forming electrical work, doing, in short, 
all of the work necessary for receiving 
the missile, is the job of construction.” 


A General Electric Company presen- 
tation*® begins with the premise that 
“the Davis-Bacon Act necessarily re- 
sults in a confused and expensive series 
of limitations on missile production and 
that it is important for all parties con- 
cerned, labor, management, and the Gov- 
ernment, to make a substantial effort to 
minimize the confusion and the needless 
expense involved.”” The company then 
adds, in support of using the manufac- 
turer’s employees for equipment installa- 
tions instead of construction workers, 
that “A missile test site is no place for 
a workman who is similar to the lady 
in Gilbert and Sullivan who ‘doesn’t 
think she dances, but would rather like 
to try.’ The tolerances on missiles and 
missile test devices are tremendously 
fine. Standards of cleanliness and preci- 
sion are of the highest. As a result, 
certain people have to be trained by the 
missile contractor for long periods of 
time in order that they may do their 
work—not approximately right, but ab- 





** By letter of June 13, 1960, from the 
Associated General Contractors of America, 
Inc., Mechanical Contractors Association 
of America, National Constructors Associa- 
tion, National Electrical Contractors Asso- 
ciation, Inc., and Painting and Decorating 
Contractors of America 
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solutely right. There is just not time 
enough to train all construction workers 
to the proper degree of performance re- 
quired by some tasks. Even the expen- 
sive and ridiculous alternative of paying 
construction workers to stand by while 
missile contractor employees do the ac- 
tual work would be preferable to having 
the job done wrong.” 


The contrary position is taken for the 
National Association of Plumbing Con- 
tractors :*! “Our experience in construc- 
tion indicates that the overwhelming 
amount of work performed by so-called 
‘technicians’ is nothing more than per- 
formance of manipulative functions 
which fall into the category of skills 
possessed and used daily by the compe- 
tent, trained, and experienced journey- 
man. Also, the journeyman who has 
completed five years of apprenticeship 
and supplemental training of a most di- 
versified and complex nature is not go- 
ing to take too well to the idea of having 
‘technicians’ come onto the project site 
and do the work which he has been 
doing for years—namely installation of 
heavy mechanical equipment . . . .” This 
document then warns the Department 
of Labor “that you will encounter juris- 
dictional difficulties of a most complex 
and unpleasant nature unless you clarify 
this ‘technician’ question and unless you 
firmly convince both contractors and 
labor that the so-called ‘technicians’ are 
not moving into the sphere of business 
and activity traditionally performed by 
the mechanical contractors and their 
trained journeymen. We have seen far 
too many of these half-trained techni- 


cians to put too much stock in their 


abilities.” 


*° By letter of June 10, 1960, from Stuart 
MacMaking, Counsel, Defense Electronics 
Division, General Electric Company, Syra- 
cuse, New York. 

*1 By letter of June 6, 1961, from Jerome 
O. Hendrickson, Executive Secretary. 
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Again to the contrary, the Aerospace 
Industries Association contends** that 
the Tentative Draft is in error in hold- 
ing manufacturer-supplied equipment to 
be an integral part of the launching 
facility and therefore construction, add- 
ing: “The draft goes beyond the statu- 
tory tests but would not be too 
objectionable if limited to facility ma- 
chinery and equipment rather than 
ground support equipment.” 


Crowning the opposition to the tenta- 
tive draft, Secretary of Labor Arthur 
Goldberg has stated that “these guides 
were never given official status or ex- 
tended as the considered views of the 
Department of Labor” and “cannot be 
used reliably or authoritatively for the 
purpose of applying this Act to missile 
site work.” The Secretary of Labor an- 
nounced his appointment of the Bailer 
Committee?* with the hope that its 
recommendations “will help settle these 
vitally important problems once and for 
_ 


The Solicitor and the Secretary of 
Labor were both trying to determine 
where the line should properly be drawn 
between (a) work of a construction na- 
ture which is properly covered by the 
Davis-Bacon Act and would normally 
result in assignment of work to the 
building trades and (b) work which is 
properly to be considered “an extension 
of manufacture and delivery” and prop- 
erly to be considered excluded from con- 
struction and therefore possibly assigned 
to employees of the manufacturers. 


Attempts 
at Dispute Settlement 


As noted briefly at the beginning of 
this article, the present administration 
has gone further in its attempt to an- 


*2By document of June 8, 1960, from 
Gerard D. Reilly, Reilly and Wells, Wash- 
ington, D. C. 

“8 Composed of Chairman Lloyd Bailer, 
Arbitrator, Peter Seitz, Arbitrator, and 
Professor Thomas Holland, as a special 





Missile Sites 


swer disputes over work assignments at 
missile bases by appointment of missile 
site committees and a National Com- 
mittee on Jurisdiction, each composed of 
contending and interested parties from 
both labor and management together 
with governmént representatives. The 
interested parties include, from the man- 
agement side, the building contractors 
and the manufacturers—each of which 
wants a larger share of the missile site 
work—and, on labor’s side, the building 
trades unions and the industrial unions 
—who are equally in conflict over work 
assignments to these rival management 
groups. The National Committee, under 
the chairmanship of Secretary of Labor 
Arthur Goldberg, is to deal only with 
those disputes which cannot be settled 
at the local level. It is to be hoped that 
this procedure will help more than tem- 
porarily and more than for the period 
of public wrath engendered by the Mc 
Clellan Committee hearings to overcome 
the slowdowns and jurisdiction strikes 
of recent years—and a marked reduction 
in strikes at the missile bases has ac- 
tually occurred.”° 

Yet the question of appropriate pro- 
cedure for the long run must be frankly 
faced. For instance, at the time of this 
article’s completion, in early October, 
there had been a work stoppage called 
by construction workers who refused to 
work on missile base installation jobs 
while the employees of an equipment 
manufacturer, who happened to be non- 
union, were also employed at the site. 
The strike was at least temporarily 
ended after the parties were called to 
Washington and the National Missile 
Sites Labor Commission, while con- 
tinuing its own study, asked that the 
parties work out their own problems. 
This case may have a happy ending if 
Missile Site 
Committee. 

** Quotations are from the Secretary of 
Labor’s letter of April 25, 1961, to 
tary of the Air Force Eugene M. Zukert. 

*° Time, September 22, 1961, pp. 21, 24 
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all legal rights are honored and not bar- 
gained away and if no one is required 
to pay tribute, give up their employ- 
ment, or settle in favor of unionization 
by government or construction union 
pressures rather than by free employee 
choice. Yet the stoppage itself, leading 
to a government request that the parties 
negotiate their problems, appeared on 
its face to involve not only an illegal 
secondary boycott,?® but also an illegal 
jurisdictional strike ;*7 and the question 
must be asked with complete candor: 
Regardless of what private parties may 
feel forced to do by the exigencies of 
the situation they face, should the gov- 
ernment itself follow a procedure which 
forces negotiation about existing rights 
instead of firmly protecting such exist- 
ing rights? 


In addition, regardless of the long- or 
short-run effect of current, effective ac- 
tion toward strike reduction, one can 
readily wonder whether a committee 
primarily composed of interested parties 


can produce the most efficient and least 
expensive missile base work, as a result 
of its dispute settlements. With billions 
in defense contracts at stake, one might 
rather conclude that the work of such 
committees would tend toward com- 
promises of collective bargaining na- 
ture under the mediatory promptings 
of government-appointed officials. Yet 
it must be hoped that this action of the 
executive branch will produce an im- 
provement over the chaos and anarchy 
arising in the course of past disputes. 


Question of Judicial Review 


As noted, because the securing of 
contracts with the government and 
employment thereunder are a matter 
of privilege and not of right, adminis- 
trative decisions interpreting such 
contracts and employment are imme- 


diately enforceable without the right 
of court review. Yet the writer would 
urge that there should be permitted, 
on a priority basis, judicial review of 
final administrative decisions under 
the Davis-Bacon Act, including the 
issue of substantial evidence to support 
administrative findings. This recom- 
mendation involves a matter of prin- 
ciple, not expediency. Where heavy 
taxpayer expense and the livelihood 
of a great many people are involved 
and where the history of administra- 
tion has proved to be one of adminis- 
trative reversal and inconsistency, 
published judicial determinations, es- 
tablishing precedents binding on fu- 
ture administrators and private parties, 
would appear to be in the public in- 
terest. It would seem to be far more 
important to grant such appeals than 
the quite proper and necessary review 
‘of unfair labor practice decisions in- 
volving an individual employee and his 
employer, which may today go to the 
United States Supreme Court so that 
our labor relations practices may be- 
come more stabilized. 


Ever since the inception of the Davis- 
Bacon Act and with increasing tempo 
in the missile base cases today, there 
have been friction and emotion over the 
issues and interpretations related to de- 
termining prevailing minimum wages. 
Distrust has existed within and between 
agencies, competing employer groups 
and competing employee groups; and 
with the stakes being extremely high on 
the issue of whether certain work is of 
a construction or a manufacturing na- 
ture, it is to be expected that parties 
will attempt to play political football 
with the offices concerned with making 
the presently conclusive administrative 
determinations on such matters. The 
Department of Labor should be pro- 
tected against pressures of this type and 





2° NLRB v. Denver Building & Construc- 
tion Trades Council, 341 U. S. 675 (1951), 
19 LC J 66,347. 
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should welcome such protection; and 
yet of course private parties should have 
the benefit of primary investigation and 
action undertaken with dispatch. 


Need to Clarify 
the Davis-Bacon Act 


Both administrative and judicial in- 
terpretations of the Davis-Bacon pre- 
vailing wage law would be immensely 
expedited through legislative clarifica- 
tion on construction versus nonconstruc- 
tion work at the missile bases. 


The writer has been told by govern- 
ment officials both regionally and na- 
tionally that the jurisdictional issue is— 
in their own language—‘a hot potato.” 
It is submitted that Congress should 
recognize that, because there are high 
officials within the Department of Labor 
who come from long histories of asso- 
ciation with both the building trades 
unions and the industrial unions, it be- 
comes exceedingly difficult for them to 
reach objective, unpressured and final 
decisions on Davis-Bacon Act interpre- 
tations. 


If Congress itself does not act on this 
matter, it is leaving the Secretary of 
Labor under the threat of a charge that 
he is favoring one group of unions as 
against the other in reaching his own 
decision on final interpretation at the 
administrative level, no matter how 
much work he decides to place in the 
building trades unions’ and in the in- 
dustrial unions’ categories. In all frank- 
ness, it should be noted that any Secre- 
tary of Labor may in future come from 
a background of partisanship in relation 
to disputes of this nature. This would 
have been true for Secretary James Mit- 
chell, had he come from manufacturing 
or construction management instead of 
from the management of a retail enter- 
prise. Secretary Goldberg has repre- 
sented the industrial union movement 

* 12 Lapor Law JourNaL, February, 1961, 
pp. 178-179. 
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and a present Assistant Secretary of 
Labor is a former business manager for 
the International Brotherhood of Elec- 
trical Workers—his background there- 
fore being with the building trades 
unions.28 A man in either such position 
may either favor the group which he 
previously represented, or in his sincere 
attempt at fairness “lean over back- 
ward” and therefore quite unintention- 
ally prove unfair to the group formerly 
represented. This is often the case where 
a coach of a basketball team is asked to 
referee a game in which his own team 
is one of the participants. 


It is therefore the writer’s belief (a) 
that Congress should settle the issue as 
to appropriate work jurisdiction at 
missile sites by clarification of the 
Davis-Bacon Act through more precise, 
current legislation—on which point 
more will be offered at the conclusion of 
this article; and (b) that the courts, by 
judicial review, should have authority 
finally to interpret the clarified law 
rather than allowing administrative de- 
cisions to be the final word. 


Improvement of Dispute Procedures 


However, in pre-judicial action on 
the interpretation of the Davis-Bacon 
Act, it is urged that government officials 
of the appropriate administrative branch 
should alone serve as judges in the first 
instance, with interested parties serving 
solely as witnesses. It is believed wrong 
in principle for interested parties to be 
given authority as members of a panel 
in judging matters in which their own 
industries’ potential jobs are involved. 
For although disinterested government 
officials are intended to be the final de- 
cision-makers as between the interested 
parties, the tendency from such tripartite 
proceedings is a degeneracy into collec- 
tive bargaining where power instead of 
firm principle governs. Certainly the 





evidence points to the fact that private 
power has strongly influenced public de- 
cisions on work assignments at the 
missile bases thus far. 


It is therefore suggested that any 
dispute as to prevailing minimum wages 
to be paid by any private employer for 
work at any military installation, under 
appropriate federal prevailing wage law, 
should in the first instance be appealed 
for immediate action to a specially as- 
signed officer at or available to the situs 
of the dispute and representing the gov- 
ernment agency charged with adminis- 
tration of the contract in question; but, 
from such contracting agency’s decision, 
appeal should continue to be available 
for final administrative determination to 
the appropriate offices of the United 
States Department of Labor, acting with 
the cooperation of the Comptroller 
General. 


The recommendation of appointment 
of particular officers of contracting 
agencies, who would have as a key 
function and individual responsibility 
the immediate investigating and de- 
ciding of disputes, is consistent with 
recommendations made in early 1961 
by an ad hoc committee chaired by 
the Solicitor of Labor, in relation. to 
the Saturn missile launching site at 
Cape Canaveral. The extension of 
this recommendation, by law, is be- 
lieved wise. 


Although a right of judicial appeal 
is suggested both for the benefit of 
the parties involved and, primarily, to 
gain a more stable and objective in- 
terpretation of the law, it would seem 
clear that such right of appeal should 
not cause delay in enforcement of ad- 
ministrative decisions at each step, 


where a mere privilege is involved 
and the prime interest is aid to the 
government in overcoming hindrances 
to the defense effort. 


Outlawing Missile Base Strikes 


It has been urged that missile base 
strikes should not be outlawed, as 
suggested by Senator McClelland, on 
the grounds that “Laws merely ag- 
gravate a situation that could other- 
wise be handled in a sensible, logical 
fashion,” and additionally because 
“Labor and management had given 
the Administration no-strike, no-lockout 
pledges to speed construction of missile 
launching sites as part of the program 
establishing the Missile Site Labor 
Commission.””® Yet the record is re- 
plete with examples of work delay 
and inexcusably high construction 
and installation expenses ;°° the no- 
strike pledge has not ended all walk- 
outs and slowdowns ;*! the defense 
effort and military strength develop- 
ment needs of the United States at 
this time demand uninterrupted work 
at highest efficiency and at lowest cost 
consistent with fairness to contribut- 
ing parties; the ever-present possibility 
of lawful strikes, with proven emotion- 
charged situations involved in the lucra- 
tive jurisdictional dispute issues involved 
will, from all the evidence, continue as a 
hazard against accomplishing such ef- 
ficient and lowest-cost operations; and 
indeed, as noted earlier, the industrial 
unions themselves have expressed the 
belief that economic coercion should not 
be permitted to rival unions over this 
very issue where a further loosening of 
restrictions on strike activity was being 
considered.** 





2° As suggested by the President of the 
AFL-CIO Building and Construction Trades 
Department, AFL-CIO News, July 1, 1961, 
p. 9. 

°° See sources cited at footnote 1. 

*1 See source cited at footnote 2, at p. 
25; Los Angeles Times, September 17, 1961, 
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Pt. A, p. 6; and see discussion at the 
introduction of this article. 

** See the testimony of President A. J. 
Hayes of the iAM, and in addition the 
testimony of President James B. Carey 
of IUE, 6 J. U. D. BULLETIN 8 (May, 
1961). 
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The writer has been told by govern- 
ment officials in confidential interviews 
of having succumbed to union threats of 
what, from the facts related, would have 
amounted to clearly illegal jurisdictional 
strikes under the Taft-Hartley Act. The 
reasons for giving in to such pressure 
have included the fact that the govern- 
ment officials have two jobs to do: first 
in priority, getting the job done quickly 
and with the least interference possible ; 
and secondly, getting the job done at a 
reasonable expense. The second ob- 
ligation was reported to be intention- 
ally forfeited, because this was deemed 
essential for accomplishing the first ob- 
jective. Decisions “that hurt the con- 
science” were made, because the results 
of threatened consequences would be 
more harmful than the greater monetary 
cost. In the light of numerous examples 
of work interference at missile bases 
and of currently available procedures 
for investigation and control, the writer 
is convinced that irreparable and un- 
controlled harm will continue to occur 
where the above-noted threats of juris- 
dictional strikes and slowdowns are 
carried out. 

Instances have been widely reported 
of highly exorbitant pay scales and of 
forced standby pay, of inefficiency, 
wastage and repeat workmanship be- 
cause of forced use of less competent 
workmen for ground support equip- 
ment installation and of the lack of 
adequate employer opposition or even 
aversion to such hiking of labor costs 
because of the protected nature of 
their government contracts.** These 
examples need not be repeated in de- 
tail, here. It is believed that the law 
as it now stands is not adequate to 
deal with these wastes and continued 
threats of illegal conduct. It is also 
believed that the government should 


never be in a position, through failure 
to provide adequate judicial-adminis- 
trative measures of control, to feel 
compelled to give in to such illegal 
pressures. Even the potentiality of 
such a condition is an improper bur- 
den upon the government as it seeks 
the fulfilment of the popular will 
and the defense of its vital interests. 


A provision of law is there‘ore rec 
ommended, that work at military in- 
stallations or bases should be required 
to continue during jurisdictional and 
prevailing wage determinations and 
during any other type of dispute, 
without interruption due to full or 
partial strike, lockout, slowdown, or 
any other labor or employer boycott, 
inducement or interference, with the 
Norris-LaGuardia Anti-Injuction Act 
being declared inapplicable to prevent 
appropriate, summary action—but with 
the provision that work stoppage should 
be allowed on legitimate job safety dis- 
putes until ruled on by immediate action 
of an appropriate, qualified, public safety 
commission or officer. 


At military installations and_ bases, 
such a proviso outlawing strikes in gen- 
eral would narrow the area of allowable 
threats and coercion more than does the 
Taft-Hartley Act, as currently inter- 
preted, in its outlawing of jurisdictional 
strikes.** For as recently noted by the 
United States Supreme Court, the Na- 
tional Labor Relations Board “has 
adopted the position that jurisdic- 
tional strikes in support of contract 
rights do not constitute violations of 
Section 8(b)(4)(D) despite the fact 
that the language of that section con 
tains no provision for special treatment 
of such strikes.” It should be noted, 
however, that the Taft-Hartley Act 


also provides*® for suits for damages 





*5 NLRB v. Radio and Television Broad- 
cast Engineers Union, Local 1212, 364 U. S. 
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58 See the McClellan Committee reports, 
and sources cited at footnotes 1 and 2. 


% 20 U. S. C. Sec. 158(b)(4)(D). 


573 (1961), 41 LC $16,700, citing J/nter 


national Fur Workers, Local 26, 90 NLRB 
1379. 

* Through Sec. 303(a)(4), 29 U 
Sec. 187(a)(4). 





suffered because of jurisdictional strikes ; 
and the Supreme Court recognizes a 
separate and distinct right of action 
against strikes to force work assign- 
ments, under this latter provision.** 


Regardless of the suggested out- 
lawing of strikes, unions wishing to 
represent present employees may of 
course use the facilities of the National 
Labor Relations Board in legitimate 
attempts to secure recognition; and 
this action can include the seeking 
of a craft severance from an existing, 
larger employee bargaining unit when 
so permitted by the National Labor 
Relations Board.*® 


Right to Select Workmen 


The question next arises as to who 
should be allowed final authority in 
selecting the particular workmen to 
accomplish particular jobs. 


The United States Supreme Court 
recently entered a crucial decision*®® 
interpreting Section 8(b)(4)(D) and 
10(k) of the Taft-Hartley Act.*® This 
decision made certain the demise of 
the National Labor Relations Board’s 
policy that the employer and not the 
Board was the proper party finally to 
decide jurisdictional disputes in ab- 
sence of contract or certification vio- 
lations.*' It submited, however. 
that the Board’s policy was more 
beneficial to the country in leaving 
this decision to the party which happens 
to have the greater economic incen- 
tive to select the most efficient work- 
men—namely, the employer.*? 


is 


Work Assignment 
Dispute Procedure 


What is the implication of this 
position, as related to the construc- 
tion and equipping of missile bases? 
It is believed that public pelicy, de- 
clared by amended statute to conform 
to past National Labor Relations Board 
policy, should confirm that the gov- 
ernment remains free, as any 
private employer by law, to hire the 
services of any competent and legally 
qualified contractor it chooses; and 
that once such a contractor is selected 
for work at a military installation, it 
shall be recognized illegal to 
threaten or coerce that contractor in 
his selection of employees and sub- 
contractors, subject to the right of 
administrative and judicial action to 
enforce rights established by existing 
contracts, labor National 
Labor Relations Board certifications. 


does 


as 


law and 


At the same time it is believed that 
missile base jurisdictional disputes 
not voluntarily settled or agreed to 
be settled by private procedure, where 
the above-noted rights of administra- 
tive and judicial action 
involved, should be given first priority 
for treatment by the National Labor 
Relations Board at the request of an 
interested party, without the usual 
required finding of an unfair labor 
practice under Sec. 8(b)(4)(D) of 
the Taft-Hartley Act and with hear- 
ings and immediately enforceable de- 
cisions on disputes being required of 
the Board at its of 
arbitrators appointed by the Board. 


would be 


or discretion 





°? Longshoremen’s Union v. Juneau Spruce 
Corp., 342 U. S. 237 (1952), 20 LC ¥ 66,704. 

*8§ American Potash and Chemical Corp., 
107 NLRB 1412 (1954). 

*° Case cited at footnote 30. 

*° 29 U. S. Code Secs. 158(b)(4)(D) and 
160(k). 
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** See Farmer and Powers, “The Role of 


the National Labor Relations Board in 
Resolving Jurisdictional Disputes,” 46 Vir- 
ginia Law Review 660, at p. 673 (1960). 

“This matter will be discussed by the 
author in the December, 1961 issue of the 
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Indeed, where such a strike illegally 
occurred at a missile base, as a means 
of assuring future compliance with 
law the violating party should be 
held to have waived right of admin- 
istrative and judicial appeal against 
the decision to which his illegal strike 
is a protest. Apart from such illegal! 
conduct, however, it is suggested that 
the special right of accelerated appeal 
upon a priority basis should be granted 
both over allowable jurisdictional 
issues on job assignment, through 
NLRB and judicial process, and over 
Davis-Bacon prevailing wage issues, 
through the procedure of initial con- 
tracting officer determinations, Depart- 
ment of Labor review and recommended 
judicial review. 


Use of Board-Appointed Arbitrators 


In the deciding of jurisdictional 
disputes, the proposed availability of 
Board-appointed arbitrators is in ac- 
cord with a means of settlement 
nearly incorporated in the Taft-Hartley 
Act but deleted in conference on the 
bill; and in light of the uncertainty 
of Board case load, and the value of 
determinations at the situs of the 
dispute, it is suggested that this 
original proposal be revived by law 
for the review of contract, statutory, 
and certification rights in missile 
base jurisdictional cases.** 

This, however, raises serious prob- 
lems as to the extent to which arbitrators 
could go under current United States 
Supreme Court doctrine, in deter- 
mining whether an employer had 
violated his contract in making job 
assignments. Under present rulings** 


the Board or its suggested arbitrators 


would have broad authority in deter- 
mining contractual work jurisdiction 
standards, going far beyond the normal 
interpretation of contract rights and 
obligations, and without substantial 
possibility of court prevention or re- 
versal. For by recent Supreme Court 
determination, the Board or arbitrator 
could look beyond the contract which 
the parties themselves had negotiated, 
where not specifically excluded from 
doing so by concrete terms in the 
contract itself, looking not only to 
various statutes including thereunder 
any provisos adopted as occupational 
tests for prevailing wage determina- 
tions, but also to industry customs 
not specifically adopted by the parties 
themselves, practices of the parties 
beyond their express contractual ob- 
ligations and the arbitrators’ views 
on what makes common and 
would aid productivity or morale,*® 
In a word, it is submitted that by 
statute we should return to the doc- 
trine enunciated by Mr. Justice Whit- 
taker in his dissent to the new Supreme 
Court view: 

“. . . I have understood it to be 
the unquestioned law, as this Court 
has consistently held, that arbitrators 
are private judges chosen by the 
parties to decide particular matters 
specifically submitted; that the con- 
tract matters 
mitted to arbitrators is at 
and limit of 
and power; and that their 


sense 


sub- 
the 
authority 


under which are 
once 
source their 
power to 
decide issues with finality, thus oust- 
ing the the 
Courts, clear, 
definitive agreement of the parties, 


normal functions of 


must rest upon a 
as such powers can never be implied.” 








‘8 For history of the original proposal 
for arbitration see S. 858, 93 Congressional 
Record 1913, II Leg. Hist. 987; S. Rep. No. 
105, 80th Cong., Ist Sess., p. 8, I Leg. 
Hist. 414; H. R. Conf. Rep. No. 510, 80th 
Cong., Ist Sess., p. 57, I Leg. Hist. 561. 


Missile Sites 


** See, for example United Steelworkers 
Warrior & Gulf Navigation 
Co., 363 U. S. 574 (1960), 40 LC { 66,629. 

* This matter will be fully ex- 
plained and discussed by the author in the 
1961 LABor LAw 


of America v. 
more 


December, issue of the 
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On this basis, it is believed that 
the Board, and its own appointed 
arbitrators, should have authority to 
interpret and enforce certifications, 
contracts and labor law, where a 
union proves that any one of these is 
violated and objects through Board 
process and not by striking in missile 
base work jurisdiction disputes. 


Substantive Law 


We now come to the heart of the 
basic substantive problem involved 
in missile base equipping and con- 
struction—that of appropriate inter- 


pretation of the Davis-Bacon Act, 


which requires payment of construction 
industry wages under contracts with 
the United States government for 
construction, alteration and/or repair 
of public buildings and public works. 


It has been stated that this law 
does not require the assignment of 
work either to building contractors 
or to employees in the building trades ; 
yet its result has often been just such 
a requirement, in point of economic 
necessity. Manufacturers have often 
found that where prevailing minimum 
wages are substantially different as 
between manufacturers’ employees and 
construction industry employees, it 
becomes economically essential that 
manufacturers subcontract work to 
construction contractors if Davis- 
3acon is ruled to cover such work, 
particularly where fringe benefits re- 
quired to be paid to factory workers 
could not be included in determination 
of minimum prevailing pay packages 
under the statute. 

Some relief to manufacturers may 
arise through permitting prevailing 
fringe benefits to be included along 
with prevailing hourly rates of pay 
in determining total appropriate com- 


pensation. Such a proviso was sug- 
gested in a bill introduced March 
15, 1961, by Senators Humphrey and 
Kuchel.*® In speaking on this bill, 
Senator Kuchel noted :*7 


“The U. S. Department of Labor 
estimates that almost 70 percent of 
the workers in the building and con- 
struction industry are covered by 
negotiated contracts which provide 
for some welfare and pension benefits. 
Yet, under the present interpretation 
of the Davis-Bacon law, these benefits 
which in most cases come to over 
one-tenth of a worker’s hourly earn- 
ings are not considered in determining 
the prevailing wage. This means that 
contractors who do not have such 
programs for their employees can 
come into an area and, with their 
cost of labor greatly reduced, suc- 
cessfully underbid already established 
firms which do provide such benefits. 
This is unfair and unreasonable. Such 
a situation the reason for the 
original passage of the Davis-Bacon 
Act. ... The amendment... would 
rectify this inequity by requiring the 
Secretary of Labor to take into ac- 
count in his determination of the 
prevailing wage the contractor pay- 
ments to health and welfare, retire- 
ment, and apprenticeship funds.” 


was 


It will be recalled that in the 
Inland Steel case,*® supporting the 
Labor Board, it was determined that 
such fringe benefits as pensions were 
to be considered as wages though 
deferred in nature, for purposes of 
the National Labor Relations Act. 
The proposal that they be included 
in determinations under the Davis- 
Bacon Act is likewise sound, not only 
in Overcoming an element of unfair 
competition within the building trades, 
but likewise in overcoming an element 
of unfair competition as against man- 





'S. 1908, 


*7107 Congressional Record 3895 (1961). 
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“Inland Steel Co. v. NLRB. 170 F. 2d 
247 (1948), 15 LC 64,737: cert. den., 336 
U. S. 960 (1949). 
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ufacturers who pay higher fringe 
benefits than those established in the 
construction industry. 

Even if the Humphrey-Kuchel prin- 
ciple means that fringe benefits can 
be counted, manufacturers can still 
at times be expected to farm out work 
they may feel they could perform 
more quickly, accurately and cheaply, 
because of intra-company inequities 
which might otherwise result if their 
technicians installing the company’s 
equipment at missile bases were viewed 
as covered by construction industry 
rates.4® In a famous case within the 
industry, the Martin Aircraft Com- 
pany has the added burden of a 
“most-favored-nation” clause—through 
which it must pay its factory workers 
in plant the extra wages which the 
Davis-Bacon Act may be interpreted 
as requiring it to give to its own 
employees engaged in_ installation 
activities at missile sites. 

Further, manufacturing employers 
operating under government contract 
at government-leased plants have re- 
peatedly found themselves in uncer- 
tain and hazardous conditions where 
using their own maintenance per- 
sonnel within the plant on operations 
which might be viewed as covered 
construction 
where a 


under Davis-Bacon as 
work—again, particularly, 
retroactive pay order could require 
that fringe benefits be excluded in 
determining the construction—indus- 
try rates which they may be forced 
to pay to their factory maintenance 
workers. 

As noted earlier, the types of 
problems raised in equipping missile 


bases were not foreseen when the 


Davis-Bacon Act and its amendments 
became law. 


it is submitted by the writer that 
appropriate clarification of this statute, 
as applied to missile bases and other 
installations under direct government 
control for strengthening the military 
posture of the United States and her 
allies, is an appropriate matter for 
Congress rather than for determina- 
tion by the executive branch of the 
government, 

Wholly apart from political problems 
within the Department of Labor, 
outlined in the earlier discussion of 
the need for judicial review of admin- 
istrative determinations, the principle 
of the separation of powers imposes 
the duty upon Congress to leave less 
to administrative interpretation by 
promulgating more precise law at 
this time. This is a matter of funda- 
mental philosophy of American gov- 
ernment. The promulgation of law 
—and that is precisely what is in- 
volved in filling the broad void in 
applying the Davis-Bacon Act to 
missile base situations—is properly 
a matter for Congressional action. 

On the basis of held 
with representatives of labor, man- 
agement and the government, the 
study of briefs and the perusal of 
other documents, thereby gaining the 
views and evidence made available 
by representatives of all interest 
groups and disinterested persons as 
well, the writer has reached his own 
conclusions as to where the lines 
should be drawn between work covered 
and not covered by the Davis-Bacon 


interviews 








** Index of Weekly Payroll, as of June 
1961 (1947-49=100); from “Survey of Cur- 
rent Business,’ August 1961, pp. 13-15, 
U. S. Department of Commerce, Office of 
Business Economics: 


Missile Sites 


Production 
Workers 


170.8 


Construction 
Workers 
Index 262.1 
Average hours 
per week 
Average earnings 
per week 
Average earnings 
per hour 3.38 $ 2.35 
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36.4 40.1 


$123.03 $94.24 





Act. Work not covered by Davis- 
Bacon would in large degree be covered 
by the Walsh-Healey prevailing wage 
law,®°® as concerned with equipment 
supplied by manufacturers and dealers 
under contract with the United States 
government. 


The following sets forth (a) work 
proposed for coverage under Davis- 
Bacon as construction, alteration and/or 
repair of public buildings and public 
works, (b) work proposed as not 
covered by Davis-Bacon and (c) 
suggested tests for application to 
determine covered and noncovered 


work in borderline and ambiguous 
situations. A complete book might 
be written to encompass the large 
volume of evidence which the writer 
should like to submit in support of 
these conclusions. The basic support- 
supplied by 


ing propositions 
footnotes : 


are 


(A) Specific labor,®! only if per- 
formed directly on the site of con- 
struction and under established specifica- 
tions,®” if historically performed by 
union and nonunion laborers and 
mechanics in the building trades,** 
should be termed covered work, if 





°° Act of June 30, 1936, C. 881, 49 Stat. 
2036, U. S. C., Sup. II, Title 41, Sec. 35-45, 
as amended by Act of June 28, 1940, Public 
Law 671; Act of May 13, 1942, Public Law 
552; 77th Cong., 2nd Sess.; Act of June 
30, 1952, Public Law No. 429, 82nd Cong., 
2nd Sess. 


** The writer adopts the position of the 
construction industry contractors’ associa- 
tions that the only appropriate use of the 
$2,000 standard, for exclusion of work from 
coverage of the Davis-Bacon Act, is in 
relation to the dollar amount of the con- 
tract itself. As stated by the employer 
organizations representing the construction 
industry. Source cited at footnote 16: 

“The proposal that ‘all individual work 
items, the estimated cost of which is $2,000 
or less,’ is not subject to the Act, is not 
supported by the plain language of the 
Act. The Davis-Bacon Act clearly applies 
to contracts in excess of $2,000 and requires 
contractors awarded any such contract to 
comply with the minimum wage provisions. 
The 1941 Amendment clearly extends 
applicability of the Act to CPFF or similar 
type contracts. Nowhere does the Act 
provide exemption to any portion of the 
work if the individual portion is $2,000 or 
less. 

“The key requirement is that the con- 
tractor or his subcontractor shall pay all 
mechanics and laborers employed directly upon 
the site of the work (underscoring supplied) 
the full amounts accrued at time of pay- 
ments. ‘computed at wage rates speci- 
fied by the Act.’ The tests of applicability 
are (1) whether the contract is covered 
by the Act and (2) whether mechanics and 
laborers employed by the contractor per- 
form work directly upon the site of the 
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work (as opposed to off-site manufacturing 
or fabrication) ... .” 

Briefs for the industrial unions and man- 
ufacturers may take the same stand, but 
for different reasons. It should also be 
noted, however, that reference is made to 
specific labor only as being covered, be- 
cause contracts are divisible, including 
covered labor and labor not covered. 

It should be noted that the Davis-Bacon 
Act Criteria of the United States Atomic 
Energy Commission, Sec. 9-12.5004-7, adopts 
the following view in listing non-covered 
items, as does the Acting Solicitor of 
Labor’s Tentative Draft: 

“Individual work items estimated to cost 
$2,000 or less. The totai dollar amount 
of the operating contract is not a factor 
to be considered and bears no relation to 
individual work items classified as con- 
struction, alteration and/or repair, includ- 
ing painting and decorating. However, no 
item of work, the cost of which is esti- 
mated to be in excess of $2,000, shall be 
artificially divided into portions less than 
$2,000 for the purpose of avoiding the 
application of the Act.” 

5? The requirements that work be done 
at the construction site and in accord with 
specifications are in the present statute. 

*It is believed that the statute should 
aim to protect the building trades to the 
extent that the particular work in question 
has generally been the work of the build- 
ing trades since 1940, although greater 
government expense may at times arise 
herefrom. Part of the reason why the 
building trades may have _ substantially 
higher hourly rates of pay than factory 
workers is that they have in the past lacked 
the fringe benefits accorded to factory 


Labor Law Journal 





involving: (1) building roads, (2) 
erecting foundations, (3) erecting 
buildings,®* (4) erecting other per- 
manent housing structures except 
where factory-produced and assembled 
at the site by the manufacturer’s 
workmen, (5) installing utilities, 
equipment and machinery directly 


related to the operation of such in- 
cluded structures themselves and tubing, 





workers. Of course, a second reason has 
been that those employed by the building 
trades have generally not enjoyed the con- 
stancy of work and job security which, 
upon a seniority basis, manufacturing em- 
ployees have been accorded. There are, 
therefore, understandable reasons for pay 
differentials between these competing groups. 

°* These work activities have clearly be- 
longed to the building trades on an historic 
basis; see Simonson, cited at footnote 6, 
at pp. 114-115, 119, 140, 142-144, 154; U. S. 
Senate, 73rd Congress, 2nd Session, Com- 
mittee on Education and Labor, “Investi- 
gation of the Relationship Existing Be- 
tween Certain Contractors and Their Em- 
ployees on Public Works,” Hearings : 
pursuant to Senate Resolution 288, May 4, 
7, and June 21, 22, and 23, Part 1; Hearings 
..., July 26 and 27, 1934, Part 2, Davis- 
Bacon Section, Solicitor’s Office, United 
States Department of Labor: Large record 
books contain the outline of the disposal 
of each case, separate book for each fiscal 
year since passage of the amended act, no 
title (Files of the Davis-Bacon unit, Wash- 
ington, D. C.); Solicitor’s Tentative Draft, 
cited at footnote 7; and answering briefs, 
cited at footnotes 13-19. 

>The noted exception, to other per- 
manent housing structures where factory- 
produced and assembled at the site by the 
manufacturer’s workmen, would apply, for 
example, to a giant wind tunnei manu- 
factured recently in California by Marquardt 
Aircraft Company, where its assembly at 
the site was properly viewed by the regional 
office of the Department of Labor as a 
continuation of production and delivery. 
At times differentiation has been made, as 
suggested here, on the basis of work being 
carried on by the manufacturer’s own work- 
men; and it is believed that the govern- 
ment should have the benefit of work done 
by the men selected originally for their 
skills in fabricating and assembling larger 
structures later to be completed at the 
customer’s site. The pouring of founda- 
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conduit and wiring which are part 
of such included structures,°® (6) run- 
ning the necessary pipe, tubing, and 
wiring between such structures and 
outside mains and power supply, (7) 
major modifications to and repairs 
of such structures, substantially affecting 
the architectural or structural strength, 
stability, safety, size or basic func- 
tions of such structures, except as 


tions for such housing structures and re- 
lated work not directly upon the factory- 
produced structure would remain construc- 
tion activity, however. 

°° Davis-Bacon Act Criteria of the United 
States Atomic Energy Commission, Sec. 
9-12.5005-2(g)(3) notes that U. S. Depart- 
ment of Labor Walsh-Healey Rulings and 
Interpretations No. 3, Sec. 6(b) gives ex- 
amples of covered work as including “fur- 
nishing and installation of mechanical 
equipment such as elevators or of generators 
requiring prepared foundations or housing. 
In a specific situation, the Department has 
indicated that a contract for furnishing and 
initial installation of piping, wiring, gas 
exhaust fans, plumbing, sheet metal work, 
and related activity to install kitchen and 
baking equipment was comparable to the 
basic plumbing, wiring, and heating con- 
tracts and was covered.” In_ earlier 
subsection (g)(1), the Atomic Energy 
Commission speaks of “installation, rear- 
rangement or adjustment of equipment 
during construction” in a manner which 
can be interpreted as more inclusive for 
covered work than proposed in this paper: 

“In the construction of a new facility— 
whether it is a production plant, a labora- 
tory, or supporting facilities, such as shops 
and warehouses—an integral part of a 
construction project is the installation of 
equipment (including mechanical equip- 
ment, building services, instruments, etc.) 
which permits the facility to be utilized 
for the purpose for which it was intended. 
Normally, the initial installation, arrange- 
ment, adjustment, balancing, calibration and 
checking of such equipment is a logical 
part of the construction contract(s) for 
completion of the facility and, whether 
or not included within the scope of such 
contract(s), is covered.” 

The Solicitor’s Tentative Draft, cited at 
footnote 7, Part II(A) (1), likewise sug- 
gests inclusion and, more specifically, of 
a large number of installation not part of 
the structure itself. 
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limited in (B)(4) hereafter,®*? or (8) 
warehousing and transporting ma- 
terials used in the above work.**® 


(B) The following specific labor per- 
formed on the site should be termed 
non-covered work: (1) operation and 
routine maintenance of the above per- 


manent facilities,°® (2) transporting, 


moving, researching and developing, 
fabricating, setting up, assembling, in- 
stalling, connecting and interconnecting, 
checking out, aligning, adjusting, testing, 
replacing, removing, rearranging, mod- 
ifying, maintaining, repairing and 


operating electronic equipment in- 
cluding components, systems and sub- 
systems,® (3) like activities related 





5? This basic test for determination of 
covered modifications and repairs, apart 
from the stated exception, is found in the 
Davis-Bacon Act Criteria of the United 
States Atomic Energy Commission, Sec. 
9-12.5002-1(c), in defining noncovered work 
involving the furnishing of supplies and 
equipment, including installation, “where 
the installation requires only an incidental 
amount of work that would ctherwise be 
considered construction, alteration and/or 
repair of a public building or work:” such 
“incidental amount of work” being “de- 
fined to mean work directly related to the 
installation, movement or rearrangement of 
equipment or machinery, relatively small 
in amount and which does not include 
changes in a facility affecting its archi- 
tectural or structural strength, stability, 
safety, size, or function as a public work.” 

58 Such warehousing and transporting, to 
be covered, must be performed on the site 
—as noted in footnote 49. The Department 
of Labor defines a site as encompassing 
an entire missile base, although the ware- 
house may be miles from the particular 
construction work, and the writer believes 
that this is a proper interpretation. 

5° Atomic Energy Commission Criteria 
Sec. 9-12.5002-1(a)(3) and (4) treat as 
noncovered “Contracts for servicing or 
maintenance work in an existing p!ant, in- 
cluding installation or movement of ma- 
chinery or other equipment, and plant re- 
arrangement which involve only an in- 
cidental amount of work . that would 
otherwise be considered construction, al- 
teration and/or repair;” and also “Con- 
tracts for operational or maintenance 
activities (e.g., production research and 
development, or community services, as 
distinguished from contracts for construc- 
tion).” However, the Solicitor’s Tentative 
Draft, Part II(B)(1)(e), states this non- 
covered work on a much more restricted 
basis: “Custodial, housekeeping and main- 
tenance work and: services, typically of a 
routine or recurring nature, the purpose 
of which is to keep facilities in a state of 
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functional usefulness, provided that in- 
dividual items of such work do not involve 
a substantial amount (i. e., more than 
$2,000) of construction work.” 

°° The types of operations here set forth 
are generally in the area which the Solici- 
tor’s Tentative Draft, Part I, treats as 
“novel” and “with no existing trade prac- 
tices concerning it” although the Solicitor 
would treat much of such novel work as 
“construction” including “Initial installa- 
tion and modification of missile ground 
support equipment systems and ground 
operational! equipment systems which con- 
stitute fixed structures or are integral parts 
thereof, (or are affixed thereto or to realty) 
including. . . . Fabrication of cables at the 
site from primary power junction box to 
racks and consoles. Insta!lation of 
pre-fabricated cables. Inter-rack and 
inter-console connections including tubing, 
conduit, and wiring. Installation of 
temporary test systems. -’ As noted 
earlier in this study, the problem raised 
through such missile base installations was 
unforeseen when the law was promulgated, 
and therefore Congressional intent under 
the Davis-Bacon Act cannot be helpful 
until Congressional intent becomes freshly 
and specifically stated. It is the writer’s 
belief that activities here listed constitute 
a continuation of manufacturing and de- 
livery rather than constituting a beginning 
of or part of the construction of a facility 
From reading all briefs responding to the 
Solicitor’s Tentative Draft, and from in- 
vestigations and interviews held, the writer 
is convinced that better work at less ex- 
pense will be accomplished by considering 
this type of work as aligned with manu- 
facturing operations rather than with con- 
struction operations, and therefore as non- 
covered activities, for purposes of prevail- 
ing minimum wage determination. As 
noted in the Solicitor of Labor’s Tentative 
Draft, Part I, “the Secretary of Labor has 
defined the statutory terms ‘building or 
work’ as generally including construction 
activity as distinguished from manufac- 
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to other equipment and machinery 
not a part of the above permanent 
facilities and their utilities,®’ (4) any 
furnishing of supplies and equipment 
and any servicing and maintenance 
work in an existing plant or base 
including plant rearrangement and 
including installation or movement 
of machinery or other equipment 


which is or is not a part of the 
building itself or of its utilities, so 
long as the employer is legally qualified 
to perform the work and it is not 
necessary to increase and decrease 
the work force on a project basis to 
undertake such work; provided, how- 
ever, that this exclusion from Davis- 
Bacon Act coverage should not be 





(Footnote 60 centinued) 

turing, furnishing of materials, or servicing 
and maintenance work.” It is submitted 
that the work described at this point should 
be considered a part of the production and 
furnishing of manufactured items and not 
“construction,” whether accomplished by 
the manufacturers’ employees or contracted 
or subcontracted to others. The fact that 
the work is done at the missile site should 
not be controlling. It is a service operation 
directly related to manufacturing and the 
fact that this work is not done at the 
factory can be compensated for by travel, 
lodging and hardship pay where honestly 
appropriate. A demonstration of the skills 
of technicians and factory assembly workers 
most capable of finite work on delicate 
tubing installation and the soldering of 
wires required for work on electronic 
equipments will be found in the industrial 
unions’ briefs, cited at footnotes 13 and 
14. The Philco Corporation report, cited 
at footnote 15, states that “As a result of 
the sharp distinctions between electricity 
and electronics there is a very sharp dis- 
tinction between the type of personnel 
employed in each field. Electrical con- 
struction work is performed by craftsmen 
associated with the building trades and 
industry, while electronic work is performed 
by electronic engineers and technicians and 
assembly workers within factories, who 
perform tasks of design and assembly of 
electronic equipments. 

“As a result of the different nature and 
products of work, the electronic technician 
alone possesses the understanding of the 
operations (in part at least) of electronic 
equipments and is familiar with and pos- 
sesses the skills to perform the frequently 
delicate work required. Electronic equip- 
ments are complex: a missile tracking 
station subsystem of equipments will re- 
quire, in installation, possibly 25,000 wire 
and other connections. Careless crimping 
of cables, use of too much solder, failure 
to shield wires and even the running of 
wires in an 
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inappropriate relationship to 


other wires may all cause results highly 
deleterious of desired results. .. . 

“It is not proper to call the technician 
a mechanic or laborer because he is neither. 
To call him a mechanic not only 
violence to plain English but it affords an 
extension of the Act to a class of persons 
never intended to be included. No au- 
thority is cited for such a proposition be- 
cause, obviously, there is none. 

“The Act only mechanics and 
laborers. Installation of electronic equip- 
ments uses neither.” 

The same general contrast in required 
skills can be drawn between the building 
trades’ plumber and the factory specialist 
employed at work on small and delicate 
stainless steel tubing. 

A general charge of incompetency on 
the part of such factory technicians as 
stated in the National Association of 
Plumbing Contractors’ response to the 
Tentative Draft, cited at footnote 18—that 
“We have seen far too many of these 
half-trained technicians to put too much 
stock in their abilities.".—does not answer 
the concrete evidence available to the con- 
trary through personal investigation and 
as seen in specifics of other answering 
briefs. It would seem evident, on its face, 
that technicians who had produced com- 
plicated electronic systems and subsystems 
“bought” by the Air Force would be of a 
caliber competent to install the same, 
whereas building trades employees, selected 
and referred to missile sites by the building 
trades unions, would on their face appear 
initially untrained for such delicate instal- 
lation and testing activities; and the im- 
mense amount of rework required following 
such installation by building tradesmen, 
sometimes initially caused by jurisdictional 
strikes and threats thereof, substantiates 
these findings. 

*' See the discussion of this area of work 
in the Atomic Energy Commission’s reg- 
cited at footnote 8. The 
here is broader than that 
Labor Department 


does 


covers 


ulations, 
exclusion 


source 
noted 
in the Commission’s 
—approved regulation 
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construed to include work in con- 
junction with construction of new 
facilities or of major plant space 
additions,®* (5) any work related to 
building movable and not affixed trans- 
portation equipment itself including 
aircraft, missiles and vessels,®* (6) 
warehousing and transporting materials 


used in the above work. 


(C) In the event of ambiguity as 
to coverage or noncoverage of the 
Davis-Bacon Act in any particular 
work operation, under the above tests, 
determination should be made in 


accord with government convenience, 
by that interpretation which the gov- 
ernment contracting agency finds will 
accomplish the particular work with 





submitted that the work here 
noted is properly held to be related to 
operational activities within a completed 
structure, factory, or other building rather 
than being properly related to original 
construction. The General Electric Com- 
pany unpublished decisions of the Depart- 
ment of Labor, of 1951, in interpreting the 
Davis-Bacon Act, appear to the writer to 
be generally consistent with this view; and 
it is ‘believed to be the proper view, with- 
out regard to monetary costs involved, so 
long as the work in question is not carried 
on in conjunction with construction of new 
facilities or of major plant space additions. 
The objective of this specific proviso would 
be to permit the operating management to 
use its qualified maintenance work force 
to engage in listed activities, rather than 
being required to farm such work out. 
Instances have been found by the writer, 
through in-plant investigations, where both 
company and Air Force representatives 
believed that such work could be accom- 
plished in much time and at con- 
siderably less expense by the trained 
maintenance crew regularly on the job in 
manufacturing facilities; and it is the 
writer’s experience that officers of the 
government contracting agencies would 
prefer to have such work done by the 
in-plant maintenance force because of the 
potential, enormous savings which are in- 
volved. the contentions of the in- 
dustrial unions on their right to this work, 
in J. U. D. BULLETIN, May, 1961, p. 8. 
The work here discussed is engaged in at 
government-owned and government-leased 
facilities, through government financing; 
and it is submitted that government con- 
venience, through saving of time and ex- 
pense, should be the prime determinant 
in setting the policy for such work. How- 
ever, where a particular project in this 
area would be of such magnitude as to 
require an increase in the work force to 
accomplish the job and a decrease in the 
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it i 


less 


See 


work force thereafter, or where new facility 
construction is involved, it would be ex- 
pected under this recommendation that the 
work would be farmed out to journeymen 
in the building trades, such work being 
suggested as properly within Davis-Bacon 
Act coverage. In reference to the inclusion 
of construction of new facilities or of major 
plant space additions, in contrast to ex- 
cluded work under this section, see Atomic 
Energy Commission regulations, Sec. 9-12. 
5004-7(a)(2), as contrasted with Sec. 9- 
12.5005-2(g)(1). It will be noted that the 
last citation gives an interpretation of 
covered work consistent with the Solicitor’s 
Tentative Draft. 

°° This proposal is at variance with the 
current interpretation of coverage, where 
the site for building of vessels is known; 
see responding briefs to Solicitor’s Tenta- 
tive Draft, Department of Labor Unpub- 
lished Decisions, and Atomic Energy Com- 
mission Criteria, all cited earlier. Perhaps 
the most far-reaching decision for inclusion 
under the Davis-Bacon Act, as a public 
work, is found in 18 Acting Comptroller 
General Decision 19 of July 6, 1938, in 
which it was held that contracts in excess 
of $2,000 for the alteration and repair of 
aircraft are subject to the provisions of 
the Davis-Bacon Act, where the work is 
to be performed at a known place or site. 
It is submitted that such decisions require 
clarification of Congressional intent; and 
it is believed, from evidence such as that 
Simonson, cited at footnote 6, 
Congressional intent to 
of “public works” had in- 
volved inclusion of roads, bridges, and 
other like fixed structures, analogous in 
their nature, size, and method of construc- 
tion to public buildings, and not inclusion 
of movable vessels. It is believed that the 
items suggested for exclusion through this 
Section 8(B)(5) were never intended 
be, and should not be treated as, subject 
to the act. 
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found in 
that original 
the meaning 


as 


to 
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the optimum combination of work 
skill, accuracy, speed and saving in 
government expense.®** 


Philosophy 
of Public Convenience 


It may be contended that the above- 
stated criteria would lessen the op- 
portunity for building tradesmen to 
perform many operations which they 
have undertaken at missile sites 
during the past five years; and this 
is doubtlessly true. Yet much of this 
work has been done too inefficiently 
and at far too high a cost in actual 
man-hours expended, and has often 
been accomplished through slowdowns 
and jurisdictional strikes which have 
prevented contracting agencies of the 
government from assigning the work 
where it would be done most efficiently 
and at least cost. 


This does not mean that building 
tradesmen could not engage in such 
work operations. It merely means 
that, not being covered by Davis- 
Bacon but rather being covered by 
Walsh-Healey, men could be hired 
at prevailing minimum wages or greater, 
under open bidding on contracts, for 
work as customarily determined to 
be the manufacturing and supplying 
of equipment on government order. 


With 330 strikes and walkouts 
causing a loss of 163,000 man-days in 
work at the missile bases and test 
sites during the last five years,® 
with an unknown but massive loss 
of effective man-days through slow- 
downs, ordinary featherbedding and 
“blessing sessions” where workmen 
on full pay from the building trades 
“watch” a technician-made installa- 
tion for as long as it would have 


taken for building tradesmen to have 
done the work, with electricians 
“earning” more takehome pay than 
the commanding general at the mis- 
sile base involved and with a foreman 
of ditchdiggers being paid more than 
the Secretary of the Air Force, it 
would seem time for drastic action 
of the type noted in this study instead 
of asking the quarreling and inter- 
ested parties to sit down in tripartite 
sessions to argue with the government 
about cutting up the pie in a manner 
that suits their private convenience. 


Regardless of no-strike pledges, 
walkouts and threats thereof have not 
ended—as shown by the recent at- 
tempt by privately employed workers 
at Cape Canaveral to force the gov- 
ernment’s NASA technicians off their 
jobs®* and the recent refusal of wild- 
cat strikers to return to their work 
at Lowry Air Force Base missile site 
in Colorado.* 


It is submitted that a preamble to 
the type of legislation suggested 
above, drawn in the light of public 
necessity and the urgency of the 
times, could be composed to include 
the following propositions, should the 
Congress agree that these propositions 
express their faith and belief: 


That this nation is engaged in the 
hot phase of an ideological war, in 
which many nations have for the 
present lost their freedom of self- 
determination, other nations are cur- 
rently threatened with enslavement 
and our own nation and her allies are 
in the severest need of emphasizing 
the development of our fullest mili- 
tary, economic, moral and ideological 
strength ; 





** Again, this proviso is suggested on 
the basis that the work involved is a matter 
of privilege, not of right; and that an 
employer, and particularly the govern- 
ment where vital defense work is involved, 
should have freedom in its employment 
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contracts to hire on a basis which best 
meets the public need. 
*5 See source cited at footnote 2, at p. 25 


“Source cited at footnote 2, at p. 31 
°7 Tos Angeles Times, September 17, 1961, 
rt A, p. 6 
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That in such circumstances, human 
greed and service to partisan or 
sectional interests are threats to our 
full preparedness and to the freedom 
of our nation and of our allies; 


That work of private employees 
and contractors at our military in- 
stallations is recognized as different 
from any other type of enterprise, 
because private management and labor 
are working on government-owned 
and government-administered prop- 
erty as government invitees and are 
there engaged in government-financed 
work vital to our national defense; 

That in light of all of the above 
circumstances, any work interference 
in lieu of using solely administrative 
and judicial methods of settlement 
of disputes at our nation’s military 
installations is properly to be con- 
sidered a strike or lockout against 
the government, whether the employees 
are in the direct hire of the govern- 
ment or of a private contractor engaged 
in work financed by the government ; 

That because honest differences of 
opinion can arise to create such dis- 
putes, because unusual controls over 
work interference are determined to 
be essential, and because unfair ad- 
vantage of such situations can be 
taken, unusually liberal and immediate 
administrative and judicial review of 
disputes must be provided for; 

That at its military installations 
the government shall be concerned 
with maintaining appropriate stand- 
ards of worker health and safety, 








clearly proved, long-run, historic pat- 
terns of work assignments and the 
total worker income from minimum 
prevailing wages and fringe benefits 
related to such patterns; 

That subject to these proper con- 
cerns, the government shall determine 
minimum prevailing income and ap- 
propriate work assignments, in any 
case of legitimate doubt as to long- 
run historic patterns, on such a basis 
as to accomplish the highest possible 
immediate efficiency at the lowest 
possible government expense; 

That government determinations 
on these matters, accomplished through 
due process, are to be obeyed by all 
parties concerned without the slightest 
hindrance to the defense effort; and 

That it is believed that American 
citizens, understanding the unequivocal 
nature of these statements of policy 
and the urgent circumstances which 
lie behind them, will cooperate toward 
accomplishment of these objectives 
in the fullest degree. 

It is believed that with a strong 
and dynamic government leadership 
in support of the spirit as well as 
the letter of the law, the American 
public would be given new hope, new 
determination and a new will to 
sacrifice selfish interest in favor of 
the national interest; and that re- 
calcitrant holdouts would be shamed 
into obedience. But it obviously will 
require more than words on paper, 
to accomplish this result. 


[The End] 


Assistant Secretary of Labor Jerry R. Holleman recently urged oa 
legislative conference of Western States AFL-CIO leaders to work 
toward correcting basic worker benefits under unemployment, injuries 
and sickness insurance programs which ‘‘leave much to be desired.” 


For the unemployment insurance programs, he said the goal for 
the maximum basic benefit should be from three-fifths to two-thirds 
of the state’s average weekly wage. This would give covered workers 
benefits equal to at least half of their regular wages. 
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Runaway Shops: 


The Problem and Treatment 


By WALTER L. DAYKIN 


The problem of runaway shops has plagued labor-management rela- 
tions for quite some time. Prior to the passage of the National Labor 
Relations Act, the primary tool used against runaway industry was the 
court injunction. Since 1935, however, foot-loose employers have been 
kept in check by the NLRB, the federal courts and by arbitrators enforc- 
ing collective agreements. Mr. Daykin is professor of labor and man- 
agement, College of Business Administration, State University of lowa. 


N THE !tNDUSTRIAL CONFLICT between the employers and 

the unions, each combatant has used techniques or weapons to 
effectuate its objectives. Labor unions have resorted to such con- 
certed activities as strikes, boycotts and picketing. The employers 
have relied upon lockouts, injunctions, damage suits and the removal 
of plants from areas of union strength. Obviously these concerted 
activities have changed with the times and have been subjected to 
legislative and judicial control 


In recent years numerous iegal and economic problems have 
been raised by the relocation of industries, particularly by the run- 
away shops. This movement has been stimulated by competition 
between communities to attract industries. This had led to the 
offering of reduced rents, tax exemptions, free or reduced power and 
water costs and cheap and unorganized labor to attract plants into 
areas. Organizations have sponsored “right to work” legislation for 
the same purpose. These attractions have appealed to some industries 
where no large capital outlay is involved, industries where the ratio 
of labor costs to total cost of production is high and industries that 
are antagonistic to labor unionism and wish to escape from areas 
where unions have become entrenched. 


Unions have attempted to counteract this relocation of plants— 
particularly in the garment and shoe manufacturing industries, where 
small capital investments are required for change—by collective bar- 
gaining activities. The resulting cortracts take precautions against 
firms moving elsewhere, or reorganizing to avoid contractual obliga- 
tions or to defeat a labor union. For example, in these industries 
contract clauses are included in the collective bargaining agreements 
in which the employers agree, during the term of the contract, not 
to move a shop or a factory from its present location to any place 
beyond which the public carrier fare exceeds a specified amount unless 
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the union gives a permit in writing. 
Such clauses are powerful control 
devices since collective bargaining 
contracts are no longer “gentlemen’s” 
agreements but have assumed a semi- 


legal status. 


NLRB Jurisdiction 


Prior to the enactment of the Na- 
tional Labor Relations Act the remedy 
against runaway shops was the use 
of the injunction. These were granted 
by the proper courts if the removal 
of the plant was in violation of a 
contractual clause which restricted 
such movements. Since the passing 
of the National Labor Relations Act 
of 1935 the National Labor Relations 
Board, appointed to effectuate the 
policies of the statute, has dealt with 
runaway shops because of its remedial 
power in cases where the employer 
was found guilty of unfair practices 
or of moving the plant because of 
antipathy toward unions. Also arbi- 
trators, in their interpretation of the 
contract, have made various rulings 
relative to the employer’s privilege 
of moving his plant to another area. 


In general, employers are legally 
privileged to relocate their plant op- 
erations if the movement is motivated 
by economic reasons and not union 
animus, unless they forfeit this right 
through contractual relations. There 
are few legal restrictions against re- 
locating to obtain cheaper rent, lower 
taxes, cheap labor, more accessible 
markets, or for other economic rea- 
sons. For example, it has been 
decided by the National Labor Re- 
lations Board and the courts that an 
employer can remove his plant to 


other areas for such economic con- 
siderations as lack of orders, lack of 
heating facilities, the necessity for 
new headquarters because of the rapid 
expansion of the business, to avoid 
business losses and if the move is 
necessary for the survival of the com- 
pany.’ Moreover, an employer can 
relocate his plant for economic reasons 
even though he has revealed his hostility 
to the union and the movement of 
the business operations may have been 
hastened by union activities. Further- 
more, the employer can legally make 
changes in plant production, such as 
subcontracting work, to anticipate 
increased costs, even though these 
increases are caused by or contributed 
to the entrance of the union into the 
plant.” 

However, while an employer can 
legitimately relocate his plant for 
economic reasons without bargaining 
with the union about the movement, 
he is required to bargain about the 
possible transfer to the new location 
or to give proper notice of such 
action, and to give consideration 
relative to the employment of workers 
whose job status would be affected 
by the removal or transfer or the 
business operations.* Consequently, 
it has been decided that the employer 
violates Section 2 (5) of the Taft- 
Hartley Act either by refusing to 
bargain about the transfer of the 
affected employees, or to offer them 
jobs at the new location, by refusing 
to recognize the union for the em- 
ployees at the new plant if the union 
still represents the employees, by 
refusing to apply the contract which 
covered the old plant at the new 
location and by unilaterally estab- 





* Mountain City Mill Co., 25 NLRB 397 
(1940); Fiss Corporation, 43 NLRB 125 
(1942); E-Z Mills, Inc., 106 NLRB 1039 
(1953); Brown Truck and Trailer Manufac- 
turing Co., 106 NLRB 999 (1953); Mount 
Hope Finishing Co. v. NLRB, 211 F. 2d 
365 (CA-2, 1954), 25 LC § 68,272. 
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* Brown-McLaren Manufacturing Co., 34 
NLRB 984 (1941); New Madrid Manufac- 
turing Co., 104 NLRB 117 (1953). 
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lishing wages and conditions of em- 
ployment at the new location that 
differed from those agreed upon in 
the union contract. Especially is this 
the case if most of the employees 
would have been transferred to the 
successor plant and consequently the 
union would have retained or preserved 
its majority and would still have been 
the appropriate bargaining unit. The 
fact that the employer relocates his 
plant for legitimate economic reasons 
does not justify his refusal to recognize 
and bargain with the union.‘ 


It has been definitely established 
that the statute prevents any relocation 
of plant operations if such a change 
is intended to undermine the union 
involved. Even a threat to move the 
plant, or otherwise deprive employees 
of work if the union is accepted, or 
because of legitimate union activities 
is a violation of the statute. Conse- 
quently companies have been held 
guilty of law violation because of 
the moving of part of their plant 
operations and the transfer of their 
offices to different locations in order 
to defeat or retard union activities. 
In dealing with the problem of sub- 
contracting work it has been decided 
that the employer can subcontract 
departmental work, even if such be- 
havior results in the layoff of em- 
ployees, if the change is made for 
economic reasons. However, if such 
a change in business methods is moti- 
vated by union animus, or to destroy 


unionism or to avoid legal responsi- 
bilities then it is a violation of the 
law.® 

In adjudicating the problem of 
illegal plant removal or runaway shops, 
the Board has-not only issued cease 
and desist orders and required legal 
collective bargaining, but it has de- 
vised several remedial patterns to 
maintain the status quo and to effectuate 
the policies of the law. These remedies 
are either applied singly or in com 
bination. Employers have been ordered 
to either return the back 
to the area from which it was moved 
and reinstate the employees, or to 
offer to the displaced workers rein- 
statement at the new location with 
backpay and to reimburse them for 
the reasonable expenses for trans- 
portation and moving of their families.* 
If an employer illegally moves part 
of his business operations to another 
locality he is required to reinstate 
employees at either the new or the 
old locations and to reimburse them 
the illegal 
The employer has been 


business 


for the losses caused by 
movement. 
given the right to make the choice 
as to which location he will reinstate 
the workers.® 

Unfair labor practice strikers have 
been ordered to be returned to either 
their former or substantially equivalent 
jobs at the plant where they worked 
if it is reopened or to any other plant 
the employer is operating, with the 
payment of the reasonable traveling 





‘ California Footwear Co., 114 NLRB 765 
(1955); NLRB Lewis (California Foot- 
wear Co.), 246 F. 2d 886 (CA-9, 1957), 32 
LC 4 70,834. 

5 Windsor Manufacturing Co., 20 NLRB 
301 (1940); Rome Products Co., 77 NLRB 
1217 (1948); Lloyd A. Fry Roofing Co., 85 
NLRB 1222 (1949); Boland Manufacturing 
Co., 909. NLRB, No. 35 (1950); Hearever 
Company, Inc., 122 NLRB 208 (1958) ; Ballas 
Egg, Products, Inc., 121 NLRB 873 (1958). 

®“ NLRB v.. Adkins Transfer Co., 226 F. 2d 
324 (CA-6, 1955), 28 IC ¥ 69,472; Kelly and 
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CCH NLRB 9963; Tennessee-Carolina 
Transportation, Inc., 108 NLRB 1369 (1954) ; 
Diaper Jean Manufacturing Co., 109 NLRB 
1045 (1954); National Gas Co., 99 NLRB 
273 (1952) ; The R. C. Mahon Co., 118 NLRB 
1537 (1957). 

7S and K Knee Pants Company, Inc., 2 
NLRB 940 (1937); Schreber Millinery Co.., 
26 NLRB, No. 99 (1940); Rome Products 
Co., 77 NLRB 1217 (1948). 

SGerity Whitaker Co., 
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and moving expenses.® If an employer 
goes out of business to defeat a union 
it has been ruled that any order issued 
would apply against any successor 
corporation and to the employer if 
he ever operates the same or a similar 
business.!° 


In the Jacob H. Klotz decision"™ 


it was held that the company violated 
Section 8(1) of the National Labor 
Relations Act by moving its plant 
in order to avoid bargaining with the 
union involved. Such an unfair practice 
created numerous difficulties for the 
employees, and the Board attempted 
to restore the status quo as far as 
possible. The company was not ordered 
to move back to the old location 
because many of the employees lived 
in the area of the new location and 
the union had not requested that the 
plant resume operations at the old 
area. However, the company was 
ordered to reinstate the affected workers 
upen their request and to pay the 
reasonable transportation and moving 
expenses of the families of the em- 
ployees to the new plant location, or 
to pay bi-weekly transportation costs 
of employees from the new to the 
old location so that they could visit 
their families. The employees were 
permitted to make the choice of whether 
to move at the company’s expense, 
or remain in the old locality and 
visit their families twice a week at 
the expense of the company. 


Runaway Shops in Court 


Only a few plant removal or run- 
away industry cases have been tried 
in the federal district courts. This 
is partially due to the fact that there 


are not many clauses in contracts 
that restrict the relocation of plants. 
Also the federal district courts have 
often refused to assert jurisdiction 
because the removal of plants to 
defeat unionism constitutes an unfair 
labor practice under the Taft-Hartley 
Act. Consequently the National Labor 
Relations Board has exclusive pri- 
mary jurisdiction over this matter.’* 


However, the state and federal courts 
have asserted jurisdiction in several 
instances. Prior to the passing of the 
Taft-Hartley Act the New York 
Supreme Court ordered a company 
to comply with the terms of the con- 
tract which contained a clause forbidding 
the removal of factories beyond the 
five cent fare carrier limit. The com- 
pany had moved some of its plants 
and the court ordered it to move them 
back to the agreed areas and to re- 
instate the union workers to their 
jobs. The court appointed a referee to 
compute the compensatory damages sus- 
tained by the affected union members.** 


Very recently the federal district 
courts have again asserted jurisdiction 
in this area. In one decision an em- 
ployer was permitted to move his 
plant operations out of the state even 
though the contract contained restric- 
tive measures about subcontracting 
and performance of work in other plants, 
because the contract recognized the 
rights of the employer to decide both 
the number and the location of plants. 
However, while the court refused to 
enjoin the employer from moving his 
plant operations it did enforce a clause 
which stated that the contract would 
remain in effect if the employer moved 
to another area. The employer had 
contended that this clause would not 





* Reliance Manufacturing Co., 28 NLRB 
1051 (1941). 

*° Norwich Dairy Company, Inc., 25 NLRB 
1166 (1940). 

™ 13 NLRB 746 (1939). 
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be effective after the plant was moved."* 
Furthermore, a court of appeals of 
Philadelphia ruled that the employer’s 
unilateral action in moving his plant 
to another location did not automatically 
terminate the contract or negate the 
rights of the workers incorporated 
in the existing contract. Consequently 
the employer was not justified in 
assuming that the collective bargaining 
contract should only be applied to 
the plant which was operated at the 
time the agreement was reached.’® 


A United States District Court of 
the Eastern District of Pennsylvania 
rule in the Shoe Workers v. Brooks 
Shoe Manufacturing Company case’ 
that the company violated the con- 
tract by deliberately moving its plant 
to avoid the employing of unionized 


labor. In remedying the wrong this 


judicial body did not order the plant 
to return to its old location because 
this would inflict upon the employer 
an unwarranted economic hardship. 
Neither was the employer instructed 


to rehire the old employees at the 
new plant and pay moving and trans- 
portation expenses because such action 
would be impractical. 


The court did, however, recognize 
the union’s right to recover damages 
under Section 301 of the Taft-Hartley 
Act and to maintain its prestige in 
the area of collective bargaining. The 
employer’s illegal activity caused some 
decline in the union’s reputation by 
undermining its ability to assure the 
workers their jobs through negotia- 
tion, and by causing some severe 
financial losses to the labor organization. 
The court awarded the union actual 
damages in the amount of $28,011. 
This represented the amount lost in 


union dues up to the time the case 
was decided and for a 20 year future 
period because it was anticipated that 
the union would have negotiated con- 
tracts for this period if the employer 
had continued to respect the law. Also 
punitive damage in the amount of 
$50,000 was awarded to the union be- 
cause the employer violated an estab- 
lished national labor policy fashioned by 
Congress and applied by the National 
Labor Relations Board. Therefore, 
this breach of contract was not merely 
a private dispute. It was reasoned by 
the court that, while Section 301 of 
the statute does not mention punitive 
damages, the United States Supreme 
Court had made provisions for the 
federal district courts to develop a 
body of federal law to remedy such 
breaches of contract in suits involving 
this section. 


In another decision rendered by a 
United States Court of Appeals of 
New York it was decided that em- 
ployees were entitled to damages when 
an employer breached the contract 
by closing his plant and opening a 
new one in another state and by re- 
fusing to recognize the rehiring and 
seniority rights which the employees 
had attained in the contract covering 
the old plant. It was held that these 
rights continued after the contract 
expired and extended to the 
location, or that the 
porated in a contract do not end by 
a change of plant location. 
quently the old employees had the 
legitimate right to transfer to the 
new plant in terms of their seniority. 
The employer had permitted them to 
come to the new plant and apply for 
with no 


new 
benefits incor- 


Conse- 


work as new employees 





* UAW v. Crescent Brass and Pin Co., 
187 F. Supp. 879 (DC Mich., 1960), 41 LC 
16,530. 

18 Metal Polishers, Local 44 v. Viking 
Equipment Co., 278 F. 2d 142 (CA-3, 1960), 
40 LC ¥ 66,529. 
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seniority carry over. The court held 
that in its treatment of the workers 
the company had agreed that pension 
rights were vested rights and that 
the same status should be given to 
seniority rights involved in the con- 
tract. In other words, it was ruled 
that seniority is a vested right which 
is earned and acquired by continuity 
or length of service.1’ This reasoning 
has been confirmed by another United 
States district court in Michigan. In 
this case it was held that seniority 
rights are vested and still are con- 
trolling even though an employer 
moves his plant or terminates the 
collective bargaining agreement. Con- 
sequently, the firm must rehire em- 
ployees on the basis of their seniority 
when it moves to another area.1® 


Arbitration Awards 


On occasions arbitrators have been 
called upon to decide whether an em- 
ployer can move his plant to another 
area. In the main, arbitrators permit 
plants to be moved for economic 
reasons if the employer does not give 
away this right by agreeing to remain 
and function in an area for the life 
of the contract, unless the union con- 
sents to the relocation, or by insert- 
ing a clause in the collective bargaining 
agreement which forbids the removal 
of the factory beyond a specified fare 
carrier limit. However, even if an 
employer legitimately moves his plant 
employees are still eligible for dis- 
ability pay if the contract is still in 
effect. Such payments must be made 
until the disabled employees are 
properly declared able to return to 
work or until the contract expires.'® 


These arbitrators have enjoined com- 
panies who threaten to move or have 
actually moved their plants in viola- 
tion of the contract.2° The New York 
Supreme Court has upheld the en- 
joining of an employer from moving 
his plant outside of the city, but has 
refused to confirm the ruling that the 
employer be forced to bring back any 
machinery that he has shipped out.”! 


In another decision it was held that 
an employer is permitted to remove 
his plant even if such action violates 
the contract provisions if he grants 
the travel expenses and travel time 
pay to commuters, and severance pay 
to those who quit because of the 
moving of the plant.2? In the John 
B. Stetson Company decision,”* it was 
ruled that the employer was function- 
ing within his legal rights when he 
moved his plant. There was no clause 
in the contract to prevent the move- 
ment, there was no evidence that the 
company attempted to avoid contract 
obligations and the removal was not 
made during the time when any labor 
dispute was prevalent. It was recog- 
nized that a trade agreement is not a 
contract of employment, therefore it 
does not guarantee job security or 
employment. However, it was ruled 
that the decision to move was both 
unwise and morally wrong because 
the plant had been in the old location 
for years and the employees had 
served the company for a long period 
of time. For these reasons it was 
held that the employees were entitled 
to accrued vacations and a vested 
interest in the amounts paid into a 
pension fund for them. Also the em- 
ployer was ordered to offer jobs to 





*? Zdanok v. Glidden Co., (CA-2, 1961), 42 
LC { 16,855. 

*8 Oddie v. Ross Gear and Tool Co., (DC 
Mich., 1961), 43 LC 17,069. 

*® Carpenter and Patterson, Inc., arbitration 
award (1953). 
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all former employees who wished to 
move to the new location, to place 
$100,000 into a fund to pay their 
moving expenses and to pay severance 
allowances to employees who did not 
wish to move. 


Other arbitrators have enforced the 
no plant removal contract clause quite 
rigidly. For example, it was considered 
to be a violation of a collective bargain- 
ing agreement for a company to move its 
plant to another state. The employer 
assured the union that the existing plant 
would reopen and the contract contained 
clauses which specified that the em- 
ployer would not move the plant with- 
out prior arrangement with the union, 
or he would not manufacture garments 
in any other factory. The arbitrator re- 
ferred to the deception used by the em- 
ployer. To remedy the situation the 
employer was ordered to cease making 
clothing in the new location and to re- 
establish a factory of similar size and 
nature for making men’s clothing in the 
area from which he moved. Also dam- 
ages in the amount of $95,092.79 were 
granted to the union to compensate for 
wage losses, retirement benefits and 
group insurance.** Furthermore, it 
is a violation of a contract provision 
which bars plant removal for the em- 
ployer to obtain his objective through 
the guise of subcontracting or to use 
subcontracting as a device to disre- 
gard the contract. In such cases the 
employer has been ordered to cease 
transfering work to the new company, 
to return the machinery that had been 
moved, to reinstate the laidoff workers 
and to pay any damages for lost time.*® 

In the recent Sidele Fashions, Inc. 
case*® an employer was accused by the 
union of avoiding duties and obligations 
that were outlined in the labor agree- 
ment. The contract contained a clause 
which specified that members of the as- 


sociation would not move their plants 
or factories outside of the city of Phila- 
delphia during the life of the contract. 
The employers also agreed to fulfill all 
the provisions of the agreement in good 
faith, to stablize employment and to “‘es- 
tablish uniformity in the obligations of 
employers and employees.” The em- 
ployer established a new plant in a 
Southern area and laid off more than 
the usual number of employees in the 
old plant during seasonal fluctuations. 
After establishing the new plant the 
employer requested the union to take 
wage reductions. The union refused so 
the employer completely closed the plant 
in the Philadelphia area and manufac- 
tured his products in the southern plant. 

The arbitrator held that the employer 
violated or breached the contract by es- 
tablishing the new plant while the col- 
lective bargaining agreement was still 
controlling or effective and by other 
illegal activities. In remedying the situ- 
ation the arbitrator sought to assess 
damages against the employer to negate 
any advantages either sought or obtained 
by the contractual violations. The em- 
ployer was ordered to reimburse the 
affected employees for wages lost from 
the time of the plant removal until the 
expiration of the contract, plus interest, 
to pay the union for the dues lost during 
the period of the movement and to make 
contributions to the union’s health and 
welfare and retirement funds on the 
basis of the wages lost because of the 
illegal movement. If these contributions 
were not made within a specified time, a 
10 per cent penalty was to be assessed 


against the emplover. 


Functioning under the contract which 
permitted the imposition of penalties to 
prevent members of the association from 
violating other provisions of the con- 
tract, the arbitrator ordered the em- 
ployer either to re-establish and operate 





** John Meilman, arbitration award (1960). 
2° Address-O-Mat, Inc. and Retail Em- 
ployees, District 65, 61-1 ARB § 8158 (1961). 


Runaway Shops 


2° 61-3 ARB 98701 (1961). 





his plant in the Philadelphia area on the 
same scale as usual, or to pay to the 
union’s health and welfare and retire- 
ment funds the amount that he would 
have contributed under the three-year 
contract and to pay into the union treas- 
ury an amount equal to the dues which 
the union would have collected from the 
employees 20 years after the moving 
of the plant. 

In recent years, the legislative pro- 
posals of unions, especially the United 
Automobile Union of America, include 
governmental control of plant locations 
through financial incentives and penal- 
ties. It is advocated that legislation be 
enacted to encourage plants to locate in 
areas of high unemployment and to dis- 
courage or prevent locaticn of plants in 
industrially overcrowded areas. Also it 
is proposed that the government should 
prevent the moving of plants if such 
behavior results in unemployment and 


economic distress by levying a penalty 
on the company involved and by abolish- 
ing privileged tax treatment to prevent 
pirating. Especially, the union advocates 
the penalizing of employers who move 
to escape unionization. 

This survey of the legality of runaway 
shops or industries furnishes more evi- 
dence that the national policy is con- 
cerned with the protection of certain 
rights of labor unions. It also confirms 
the fact that in many cases property 
rights of employers are subordinated to 
human rights of employees. Further- 
more, it reveals that collective bargain- 
ing contracts are obtaining a legal status. 
Therefore, these agreements in reality 
define the situation for employer and 
the union by the incorporation of a 
body of rules which will determine their 
conduct throughout the lifetime of the 


contract. [The End] 





SUPERVISORS IN BARGAINING UNIT? 


The question whether employees performing supervisory duties 
on a seasonal basis are employees or supervisors was scheduled for 
argument before the National Labor Relations Board on November 16. 





The Board announced recently it will hear oral argument on this 
central issue in a case involving workers in a sugar beet processing 
plant of the Great Western Sugar Co. at Gering, Nebraska. 

Under review in the hearing will be a Board rule enunciated in 
a 1955 decision. It holds that employees who spend a regular and 
substantial part of their time performing supervisory duties on a sea- 
sonal basis are supervisors within the meaning of the National Labor 
Relations Act and therefore are excluded from a collective bargaining 
unit comprised of seasonal and year-round employees. 

In the Great Western case, a three-member panel of the 
directed an employee representation election upon petition by the 
International Brotherhood of Teamsters. The election was directed 
among seasonal and nonseasonal employees, but excluded those employees 
who acted as supervisors during the peak season for processing 
sugar beets. 

Such part-time supervisors had been included in the bargaining 
unit at the mill represented by the American Federation of Grain 
Millers, Sugar Division, AFL-CIO, the intervenor in the election and 
the petitioner for review of the Board’s rule. The company contends 
the seasonal supervisors should be excluded from the bargaining unit. 


3o0ard 
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Taft-Hartley’s 
Enigmatic Section 8(b)(2) 


By JAMES J. GRAHAM 


Section 8(b)(2) of the Labor Management Relations Act prohibits 
discrimination against an employee who has been denied member- 
ship in a certified union. The author contends that the scope and 
purpose of this section are so vague as to make enforcement almost 
entirely at the discretion of the NLRB. Mr. Graham is a trial attorney 
in the New York City Regional Office of the NLRB. The opinions ex- 
pressed in this article are solely those of the author and do not 
necessarily reflect the views of the National Labor Relations Board 
or the Office of the General Counsel. 


ECTION 8(b)(2) of the Labor Management Relations Act,’ in 
a sense, embodies the late Senator Taft’s concern for the protec- 
tion of certain rights of individual employees against aggression by 
either unions or management. The amendment also made viable the 
new concept in Section 7 of the Act that an employee now had the 
right, within limitations, to refrain from union activities if he so desired. 


The amendment generated much legislative debate prior to its 
enactment in 1947 ; its opponents charging that Section 8(b)(2) would 
prevent unions from causing the discharge of company spies, Com- 
munists and other undesirables ;* its proponents pointing to union 
abuses during the “closed shop” era of the Wagner Act.® 


Curiously enough, since 1947 Section 8(b)(2) has generally been 
ignored in proposals to further amend the Act even though the sub- 
section figures in approximately 62 per cent of the charges filed annually 
against labor organizations in the regional offices of the National 
Labor Relations Board.4 The subsection has also produced Board 
decisions which have severely restricted union powers, inter alia, in the 
execution and enforcement of union security clauses, in the operation 
of hiring halls, and in respect to on-the-job control over various 
aspects of employment. 


The lack of interest on the part of Congress is all the more re- 
markable since 8(b)(2), probably more so than any other portion of 
the current Act, is quite enigmatic in its scope and purpose. 


*Labor Management Relations Act of 1947, P. L. 80-101, as amended by 
P. L. 86-257, 1959. 

* See 93 Congressional Record, pp. 5104-5106, 4316-4317. 

*Source cited at footnote 2, pp. 4318-4319, 

*See Annual Report of the NLRB for years ended June 30, 1958 and 1959 
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It reads: 


“Tt shall be an unfair labor practice 
for a labor organization or its agents 
—(1) ... (2) to cause or attempt to 
cause an employer to. discriminate 
against an employee in violation of 
subsection (a)(3) or to discriminate 
against an employee with respect to 
whom membership in such organiza- 
tion has been denied or terminated 
on some ground other than his fail- 
ure to tender the periodic dues and 
the initiation fees uniformly required 
as a condition of acquiring or retain- 
ing membership.” 


Countless Board decisions in the 
past 14 years involving 8(b) (2) have 
not clearly defined its limitations. 
We do not know, for example, if a 
union violates 8(b)(2) by demand- 
ing that an employer discharge 
Negroes because they are Negroes, 
nor do we know the extent to which 
unions may determine the respective 
rights of competing employees with- 
out violating the Act. 


The problem lies with the first part 
of 8(b)(2), that which relates to Sec- 
tion 8(a)(3). It is necessary, there- 
fore, to attempt a brief analysis of 
8(a)(3). The pertinent provisions of 
Section 8(a)(3) have been essentially 
unchanged since the enactment of the 
National Labor Relations Act (Wag- 
ner Act )® in 1935. They are as follows: 


“Section 8(a). It shall be an unfair 
labor practice for an employer—(1) 
(2) ... (3) by discrimination in 


° 49 Stat. 449. 

°See NLRB v. Republic Aviation Corp., 
324 U. S. 793 (1945), 9 LC 451,199. “[The 
Wagner Act] left to the Board the work of 
applying the Act’s general prohibitory lan- 
guage in the light of the infinite combinations 
of events which might be charges as violative 
of its terms. Thus a rigid scheme of remedies 
is avoided and administrative flexibility with- 
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regard to hire or tenure of employ- 
ment or any term or condition of em- 
ployment to encourage or discourage 
membership in any labor organiza- 
tion. . . . Provided further, that no 
employer shall justify any discrimi- 
nation against an employee for non- 
membership in a labor organization 
(A) if he has reasonable grounds for 
believing that such membership was 
not available to the employee on the 
same terms and conditions generally 
applicable to other members or (B) 
if he has reasonable grounds for be- 


lieving that membership was denied 
or terminated for reasons other than 
the failure of the employee to tender 
the periodic dues and the initiation 
fees uniformly required as a condi- 


tion of acquiring or retaining mem- 
bership.” 

What sort of discrimination en- 
courages or discourages union mem- 
Rather than spell it out, 
Soard 


bership? 
Congress chose to invest the 
with much discretion in this and in 
other areas. Consequently, the Board 
has seen fit to interpret liberally the 
phrase “union membership.” It early 
decided, with Supreme Court approval, 
that the Act permits a discharge for 
any reason other than union activity 
or agitation for collective bargaining.’ 
However, the Board has also decided 
that Section 8(a)(3) protects con- 
certed activity although not specifically 
union activity since such discrimina- 
tion discourages formation of and 
membership in a labor organization.® 


in appropriate statutory limitations obtained 
to accomplish the dominant purpose of the 
legislation.” (p. 798). 

* Associated Press v. NLRB, 301 U. S. 103 
(1937), 1 LC 917,015; Dixie Mercerizing 
Co., 86 NLRB 285 (1949). 

® Stehli and Company, Inc., 11 NLRB 1397 
(1939). 
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The Board has employed the fol- 
lowing rationale respecting 8(a)(1)® 
and 8(a)(3): Since the Act promotes 
collective bargaining it protects only 
those activities directly related to wages, 
hours or conditions of employment or 
to self-organization (matters over which 
there is a duty to bargain) .’° 


In the absence of union pressure 
upon the employer, the Board gener- 
ally will insist that the employer have 
evidenced an “anti-union” motivation 
for the discrimination. Mere caprice 
on his part, for example, does not 
violate Section 8(a)(3).™ 


However, even absent bias, the em- 
ployer violates 8(a)(3) if he engages 
in conduct which inherently encourages 
or discourages union membership. He 
may not, therefore, enter into an agree- 


ment with a labor organization which 
predicates, in any way, wage rates or 
other benefits or conditions of employ- 
ment on union membership, or the lack 
of union membership ;* or which con- 
tains an invalid union security clause.** 
An employer may not accept the deter- 
mination of a labor organization,’* or 
a pro-union or anti-union group of em- 
ployees,’® as to who shall work for him. 
An employer may not, orally or in a 
written agreement, even on an ad hoc 
basis, permit a union to arrogate to it- 
self the exclusive and final control over 
the seniority determinations of his em- 
ployees.'® 

Inasmuch as the employer’s conduct 


under Pacific Intermountain Express is 


inherently discriminatory, no actual dis- 


crimination need be found to hold the 








* Sec. 8(a)(1) reads: “It shall be an un- 
fair labor practice for an employer to inter- 
fere with, restrain or coerce employees in the 
exercise of the rights guaranteed in Section 
7,” (in other words, the right to self-organi- 
zation, etc.) Since 8(a)(1) is a general pro- 
vision, it is included in every allegation of 
employer unfair labor practices. It may also 
constitute a separate violation. 


1463 (1947); enf'd 167 F. 2d 983 (C. 
1948), 14 LC 965,504; cert. den. 335 U. 
845 (1948). 

71 FE. Hubschman and Sons, Inc., 14 NLRB 
225 (1939). In Phoenix, the discriminatees 
were discharged for collaborating with other 
nonunion employees in preparing a petition 
to the company’s home office protesting fre- 
quency with which new person had been 
hired to fill the position of cashier. 

*2 See, for example, Carty Heating Corp., 
117 NLRB 1417 (1957). 

*® See, for example, McCloskey and Com- 
pany, Inc., 116 NLRB 1123 (1956). 

** American Pipe and Steel Corp., 93 NLRB 
54 (1951) ; Air Products, Inc., 91 NLRB 1381 
(1950). In the New York and Puerto Rico 
Steamship Co. case, 34 NLRB 1028, the Board 
found that the employer technically violated 
the Act by discharging union members under 
economic pressure from a rival union. Matter 
of Edinburgh Citrus Association, 57 NLRB 
1290 (1944). 

8 Randolph Corp., 89 NLRB 1490 (1950) ; 
Majestic Metal Specialties, Inc., 92 NLRB 
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1854 (1951). In Majestic, an anti-union group 
of employees having evicted a union sym- 
pathizer from his work area, the employer 
transferred the man to another department. 
In finding an 8(a)(3) violation, the Board 
held that the employer knowingly acquiesced 
in the employees’ anti-union attitude and 
thereby ratified and adopted their position 
as the basis for his action. 

*® Pacific Intermountain Express Co., (PIE) 
107 NLRB 837 (1954) ; Kenosha Auto Trans- 
port, 113 NLRB 643 (1955); Gibbs Corp., 
120 NLRB 1079 (1958), where an employer 
was found to have delegated exclusive and 
final control over seniority determinations to 
a union by virtue of the fact that the union 
was guaranteed a majority of the members 
on the joint company-union seniority board. 

On April 18, 1961, the United States Su- 
preme Court rejected the Board’s Mountain 
Pacific doctrine (Mountain Pacific chapter 
of the Associated General Contractors, 119 
NLRB 883 (1957) ), which in effect had held 
than an exclusive hiring arranrement was 
inherently discriminatory as tending to en- 
courage union membership, absent certain 
safeguards enunciated by the Board. The 
Court held that union hiring halls are pre 
sumptively lawful; that actual discrimination 
must be proved for a violation of the Act. 
Teamsters, Local 357 v. NLRB, 365 U. S. 
667 (1961), 42 LC $16,888. The Court’s 
theory would also seem to be applicable 
to the PIE doctrine, but this issue has not 
yet been decided. 
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employer liable. Parenthetically, the con- 
sequences of such violations may be 
quite severe.'7 But, in line with the 
theme of this discussion, the inherently 
discriminatory concept seems to repre- 
sent a large extension of the Phoenix 
rationale or at least indicates that the 
scope of 8(a)(3) itself may be as wide 
as the Board’s discretion. 


In one other area, closed-shop situa- 
tions, the Board prior to 1947 apparently 
extended the scope of 8(a)(3) even 
further. Prior to Taft-Hartley the Act 
permitted a closed-shop agreement 
(that is, where union membership is a 
condition of employment upon hire) 
with a majority union not established, 
maintained or assisted by the em- 
ployer.** The Board, in a 1942 deci- 
sion, in effect added an additional 
element by prohibiting a union and an 
employer from discharging under a 
closed-shop agreement, those employ- 
ees whom the union would not admit 
to membership.’® The Board rested 
its decision on grounds of public 
policy, reasoning that Congress never 
intended the protection of the Act to 
be available in such instances.” 


This reasoning, however, impliedly 
assumed that the employer’s conduct 


otherwise encouraged union membership 
in violation of 8(a)(3) and that this 
was not protected by the closed-shop 
provision of 8(a)(3). But it is difficult 
to conceive how, in any manner, a 
union’s policy of excluding Negroes and 
other minorities who want to join the 
union, can be said to “encourage union 
membership,” unless the Board merely 
relied on the fact that the parties predi- 
cated job tenure on union membership, 
without regard to a literal reading of 
the statute. 

In any event, M. Henri Wines and 
related cases paved the way for adop- 
tion of provisos (A) and (B) to the 
current Section 8(a)(3) and of the 
second part of 8(b) (2), that which pro- 
hibits discrimination under a union se- 
curity agreement for any other reason 
than nonpayment of dues and initiation 
fees. Board decisions since 1947 have, 
apparently without exception and in 
accordance with Congressional intent,”! 
interpreted this portion of Section 8(b) 
(2) literally. In other words, the law 
is quite clear that a union cannot de- 
mand an employee’s discharge under a 
valid union security agreement for any 
reason other than nonpayment of dues 
or initiation fees. In one case,?* the 
Board found 8(b)(2) (and 8(a)(3)) 





*7 In other words, in accumulated back pay 
and rescission of the contract. Prior to April 
18, 1961, when the U. S. Supreme Court re- 
jected the Brown-Olds doctrine (Brown-Olds 
Plumbing and Heating Corp., 115 NLRB 594 
(1956)), the Board penalized the parties to 
an illegal hiring arrangement by requiring 
disgorgement of dues and initiation fees to 
employees in the bargaining unit, paid by 
them during the period from six months prior 
to the filing of the charge to the date of the 
Board’s order. Carpenters and Joiners, Local 
69 v. NLRB, 365 U. S. 651 (1961), 42 LC 
§ 16,887. 

*® Capolino Packing Corp., 71 NLRB 1003 
(1946). Prior to Taft-Hartley, Section 8(a) 
(3) read in part: “Provided: that nothing in 
this Act ... or in any other statute of the 
United States of America, shall preclude an 
employer from making an agreement with a 
labor organization (not established, main- 
tained, or assisted by an action defined in 
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this Act as an unfair labor practice) to re- 
quire, as a condition of employment, member- 
ship therein, if such labor organization is the 
representative of the employees as provided 
in Section 9(a), in the appropriate collective 
bargaining unit covered by such agreement 
when made.” 

1° Monsieur Henri Wines, Ltd., 44 NLRB 
1310 (1942). 

2° Source cited at footnote 19, at p. 1318. 

*1 For example, Senator Taft said, “It is 
contended that the employer should be obliged 
to discharge the man because the union does 
not like him. That is what we are trying to 
prevent. I do not see why a union should 
have such power over a man in that situa- 
tion.” 93 Congressional Record 4191. 

22 Kingston Cake Company, Ind., 97 NLRB 
1445 (1952); see also, Union Starch and 
Refining Co., 87 NLRB 779 (1949); enf’d 
186 F. 2d 1008 (CA-7, 1951), 19 LC § 66,152; 
cert. den., 342 U. S. 815 (1951). 
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violated where a union expelled one of 
its officers and then had him discharged 
from employment—because the discrimi- 
natee had refused to sign a non-Com- 
munist affidavit required at that time as 
a prerequisite to use of the services of 
the Labor Management Relations Act.** 


The law, however, is not clear as to 
whether the same rule should apply in 
the absence of a union-security agree- 
ment. Should the first portion of 8(b) 
(2), “to cause or attempt to cause an 
employer to discriminate against an em- 
ployee in violation of subsection (a) 
(3)” be interpreted as interchangeable 
with the “union security” portion of 8 
(b)(2)? Or expressed another way, 
does an employer violate 8(a)(3) 
merely because a union has requested 
him to discharge or otherwise discrimi- 
nate against any employee, regardless 
of the union’s motivation? There is 
powerful support in the legislative his- 
tory for this theory. 


“The House managers also directed 
the attention of the Senate conferees to 
the fact that while the Senate bill for- 
bade unions to discriminate against em- 
ployees with respect of whom member- 
ship in a labor organization had been 
denied on some ground other than fail- 
ure to pay dues and initiation fees it did 
not expressly forbid a union to attempt 
to bring about the discharge of an em- 
ployee who is not covered by a valid 
compulsory membership agreement. Of 
course, a discharge under such circum- 
stances has been repeatedly held to be a 
violation of subsection 8(3) of the 
present Act by the Board, and since it 
was not the intent of the Senate to make 
unlawful the coercion by a labor organi- 
zation of employees covered by com- 
pulsory membership agreements and yet 
to tolerate attempts at discrimination 


against employees not so covered, the 
conferees agreed to the adoption of 
the phrase ‘in violation of subsection 
8(S).” “=e 


Unfortunately, there is no record 
to the legislative history of any further 
discussion of the pertinent phrase. In 
fact, the history shows that discussions 
in the Senate and in the House concen- 
trated almost exclusively on discrimina- 
tion under closed-shop agreements. 


The conference agreement referred to 
above in the quote by Senator Taft also 
contains this statement; “Section 8(b) 
(2) is expanded so as to prohibit all 
attempts by a labor organization or its 
agents to cause an employer to discrimi- 
nate against an employee in violation of 
Section 8(a)(3). The latter section, as 
heretofore explained, prohibits an em- 
ployer from discriminating against an 
employee by reason of his membership 
or nonmembership in a labor organiza- 
tion except. . . .”25 


> 


The second quotation seems to limit 
the scope of the first half of 8(b)(2) 
by narrowly defining Section 8(a) (3). 
It is quite likely, however, that the con- 
ferees were relying on a literal reading 
of 8(a)(3) rather than on Board deci- 
sions which, even in “no union” situa- 
tions, had always given a broader in- 
terpretation to 8(a)(3) (as noted 
above). 


On the other hand, Senator Taft’s 
remarks seem to make it quite clear 
that the conferees intended that the 
same absolute proscription should apply 
with or without a union security clause. 
Though Senator Taft also said “a dis- 
charge under such circumstances has 
been repeatedly held to be a violation of 
subsection 8(3),” this was, apparently, 
an erroneous assumption on his part. 





*° Section 9(f), (g) and (h)—repealed by 
the 1959 amendments. 

** 93 Congressional Record 6600 (Legisla- 
tive History of LMRA, 1947, pp. 1539-1540). 
The late Senator Taft thus reported to the 
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Senate on changes made with respect to 8 
(b) (2) in the Senate-House Conference Com- 
mittee. 

*° Legislative History of LMRA, 1947, p. 
548; House Conference Report No. 510, p. 44. 
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Certainly the Board prior to that time 
had never held in noncontract situations 
that the employer violated 8(a) (3) by 
acquiescing in every discriminatory de- 
mand by a union. But it is also true that 
the Board had never precisely described 
the limits of “8(a) (3) activity.” 

Since 1947, the Board has had the 
instant theory presented to it in only 
three cases,?® but in each case the Board 
found it unnecessary to decide the ques- 
tion. To date, it is still unanswered. 

However, the Board has achieved al- 
most the same results in many of its 
decisions. The “inherently discrimina- 
tory” doctrine has already been touched 
upon in relation to Section 8(a)}(3). 
These cases, of course, also provide for 
concurrent 8(b)(2) violations, hence it 
may be fruitful to comment further on 
Pacific Intermountain Express and re- 
lated cases which may best illustrate the 
apparently vague limitations on union 
liability under 8(b) (2). 

In Kenosha Auto Express," for ex- 


ample, the Board applied the PIE 


doctrine where a union, pursuant to an 
agreement with an employer, unilaterally 
determined a question of seniority 
among the employees. The Board 
considered it irrelevant that the union’s 
determination was based upon a major- 
ity vote of its members and that the 
discriminatee was the oldest union mem- 
ber on the job! 


9 


In Shear’s Pharmacy,** a fairly recent 
case, a union, without making threats of 
any kind,?® demanded that an employer 
retain a waitress in her job rather than 
the girl’s predecessor who allegedly had 
resigned three months previously. The 
Board found 8(a)(3) because the em- 
ployer assumed, albeit incorrectly, that 
the union under the contract had exclu- 
sive and final authority to decide such 
questions and found an 8(b) (2) viola- 
tion solely because the union, by reason 
of its position in the dispute, was 
deemed to have acquiesced in the 
delegation.*® Shear’s seems to conflict 
with a rule laid down in the Daugherty 
Company*' case that a union does not 





*° Roadway Express, Inc., 108 NLRB 894 
(1954); Abe Meltzer Co., 108 NLRB 1506 
(1954) ; Studebaker Corp., 110 NLRB 1307 
(1954). In Studebaker, the company. sus- 
pended 19 employees, all union members in 
good standing, in order to terminate work 
stoppage by groups of other union employees 
who refused to work with the 19 because 
they owned autos other than Studebakers. 
The Board found no evidence of a union 
policy giving rise to a union obligation to 
own only Studebaker autos. Consequently the 
Board “expressed no opinion” upon the 
validity of the trial examiner’s conclusion 
that unlawful discrimination was not estab- 
lished even if the union caused the suspensions. 

Trial examiner Arthur Leff devoted six 
pages of his intermediate report (pp. 1321- 
1327 to a rejection of the General Counsel’s 
alternative contention, i.e., the instant theory. 
Leff, however, incorrectly assumed (1) that a 
violation under the union security portion of 
8(b) (2) itself required a discriminatory mo- 
tive and (2) that mere arrogation of control 
over employment (see PIE) by a union ab- 
sent actual discrimination, was not violative. 

27 Cited at footnote 16. 

28 Shear’s Pharmacy, Inc., 128 NLRB, No. 
124 (1960), 1960 CCH NLRB 49119. 
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”° Actually, the Board has liberally inter- 
preted the word “cause” in 8(b)(2) as not 
requiring threats by the union. For example, 
in Sub-Grade Engineering Co., 93 NLRB 406, 
a union’s request was the cause of the dis- 
charge because of the union’s potential eco- 
nomic power to deprive the employer of its 
labor market. “Persuasion” which results in 
discrimination is not protected by Section 
8(e)—the “free speech” section of the Act. 
See also, W. Hawley and Co., 93 NLRB 
1126 (1951); Chief Freight Lines Co., 111 
NLRB 22 (1955) ; Denver Building and Con- 
struction Trades, 90 NLRB 1768 (1950). 

*°The Board in Shear’s, cited at footnote 
28, also found alternative grounds for liability 
in evidence indicating the union was motivated 
by the charging party’s lack of membership 
in the “store union.” 

51 Daugherty Company, Inc., 112 NLRB 
986 (1955), where two employees were dis- 
charged because they were in excess of the 
number of apprentices allowable on the job 
under the contract. The Board found no 
violations because the apprentices were dis- 
charged for reasons “unrelated to union mem- 
bership or the performance of union obliga- 
tions.” 
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violate 8(b) (2) if it, in good faith, seeks 
only to enforce its understanding of the 
contract and does not intend to penalize 
an employee for breach of the contract. 


Shear’s may well also stand as a cau- 
tion to union officials who take strong 
positions as between competing em- 
ployees. 


In another line of cases, not in- 
volving PIE, the language employed 
by the Board (and the courts) rather 
than the actual holdings, has added 
to the confusion. In American Pipe 
and Steel Corp.** the Board enunciated 
a rationale for an 8(b) (2) finding which 
could result in absurd conclusions. The 
employer in American Pipe required an 
applicant for employment to procure a 
“work order” from the union. Though 
the applicant was a union member, the 
union refused to permit the man to work 
because other members with a prior 
right to the job were idle. The Board 
decided that the employer by yielding 
to the union “perforce strengthened the 


union’s position and forcibly demon- 
strated to the employees that member- 
ship in, as well as adherence to, the 
rules of that organization was extremely 
desirable.’** The fact that the discrimi- 
natee was a union member was, there- 
fore, irrelevant. 


The Board applied the same rationale 
in Radio Officers and it was subse- 
quently adopted by the United States 
Supreme Court in that case.*4 The es- 
sential holding in Radio Officers repre- 
sented no real departure from precedent : 
the union had refused to clear a job ap- 
plicant because he had tried to “bump” 
the incumbent job holder and/or the 
union had sought his discharge as an 
expelled member. However, as in 


American Pipe, the Board, the Second 
Circuit and the Supreme Court gave a 
broad base to the violation. 


The Board (or rather the intermediate 
report adopted by the Board) said: 
“The normal effect of the discrimina- 
tion was to enforce not only his [charg- 
ing party] obedience as a member, of 
such rules as the Respondent might pre- 
scribe, but also the obedience of all his 
fellow members. It thereby strengthened 
Respondent . . . in control of its mem- 
bers. . . . It thus encouraged non-mem- 
bers to join it as a strong organization 
whose favor and help was to be sought 
and whose opposition was to be avoided. 

In its effect upon non-members 
alone it must therefore be regarded as 
encouraging membership in Respondent. 
.. . Finally, by its demonstration of Re- 
spondent’s strength the discrimination 

also had the normal effect of en- 
couraging . [charging party] and 
other members to retain their member- 
ship in Respondent either through fear 
of consequences of dropping out of mem- 
bership or through hope of advantage 
in staying in.’’®® 

According to the Circuit Court in af- 
firming*® it was immaterial whether the 
union’s alleged motive was to enforce a 
contract provision against discharging 
a satisfactory radio officer (in other 
words, the incumbent in the instant 
case ). 

The Supreme Court, on its part, 
quoted the passage in the legislative 
history noted above (at footnote 21) 
without restricting its application to 
union-security situations and noted 
further: “Thus Congress recognized 
the validity of unions’ concern about 


‘free riders’ . . . and gave unions the 








*203 NLRB 54 (1951). See also, J. Brod- 
sky and Son, 114 NLRB 819 (1955). 

°° American Pipe, cited at footnote 32, p. 56. 

** Radio Officers Union v. NLRB; NLRB 
v. Teamsters, Local 41; Gaynor News Co. v. 
NLRB; decided together, 347 U. S. 17 
(1954), 25 LC 968,111. 
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*5 Radio Officers Union, 93 NLR 
(1951), at p. 1545. 

%° NLRB v. Radio Officers Union, 196 F. 
2d 960 (CA-2, 1952), at p. 965, 21 LC 
{ 66,938. 





power to contract to meet that problem 
while withholding from unions the pow- 
er to cause the discharge of employees 
for any other reason.”*" (Italics added. ) 


It is true that the above rationale 
permits 8(a)(3)-8(b) (2) to be applied 
to those situations where there can 
be no “encouragement or discourage- 
ment” of union membership in the 
ordinary sense. For instance, in some 
industries, unions are so well en- 
trenched it is inconceivable that rival 
unions will ever emerge on the scene; 
in the same industries, the unions 
may be so dominant, providing the 
employer with journeymen, laborers 
and general foremen as well, that the 
terms management and labor almost 
lose their usual meanings. 


The Board then, in its discretion, 
has seen fit not to narrow its scope. 
But, at the same time, the fuzzy 
dicta in Radio Officers not only seem 
to support the theory under discus- 
sion, but can extend it even further. 
Doesn’t an employer actually strengthen 
a union’s position and, consequently 
its hold on its members, almost every 
time he concedes a point to the union 
on bargaining demands or grievances 738 


Furthermore, the Board, in predi- 
cating violations on the “union se- 
curity” portion of 8(b)(2) has not 
always been insistent that the union 
must first have expelled the discrimi- 
natee from union membership and 
then demanded his discharge as a 
nonmember. In fact, in a recent case 
the sequence was admittedly reversed.*® 


The dissenters in Spiegelberg charged 
that the majority was ignoring the cri- 
terion laid down in Daugherty*® that 
for a discharge caused by a union to be 
violative, it must be related to “union 
membership or the performance of union 
obligations.” The Board majority im- 
pliedly conceded that the discriminatee’s 
conduct in unilaterally seeking a higher 
wage for himself did not constitute “8 
(a)(3) activity”, but emphasized that 
its decision rested on the second half of 
8(b) (2). It seems safe to say, therefore, 
on the authority of Spiegelberg that the 
Board will find 8(b)(2), whatever the 
union’s motivation and whether or not 
the union expels the individual from 
membership, provided a union security 
agreement is in effect and provided also 
that the union intends to do more than 
merely protect its contract. 

If this is the Spiegelberg rationale it 
argues against the realities of collective 
bargaining. What difference whether a 
union uses the device of the union se- 
curity clause or a strike and a picket 
line to enforce its discriminatory de- 
mands? If anything, the latter method 
is more effective and will certainly be 
utilized if necessary, even by a union 
with the union security weapon. It 
would also be naive to believe, at this 
point in the history of the LMRA, that 
an employer has more reason to fear a 
legally unenforceable demand under a 
union security agreement than a per- 
fectly legal threat to strike. 

In line with Spiegelberg, a careful 
union which seeks to rid itself of 
Negroes or Communists, for example, 





*? Case cited at footnote 34. 

°° See Teamsters, Local 357 v. NLRB, cited 
at footnote 16. “The truth is that the union 
is a service agency that probably encourages 
membership whenever it does its job well.” 
(justice Douglas in the majority opinion.) 
Justice Douglas also noted that in Radio Of- 
ficers, cited at footnote 34, at p. 43, the Court 
said that the only encouragement or dis- 
ccuragement of union membership banned by 
the Act is that which is accomplished by 
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discrimination. This rule does limit 8(a) (3) 


somewhat, but does not, however, describe 
what discrimination encourages or discourages 
union membership. 

8° Speigelberg Lumber and Building Co., 
128 NLRB, No. 125 (1960), 1960 CCH 
NLRB § 9151. The foreman told the charging 
party that Walter, the union official, “was 
pulling him off the job and running him out 
of the local.” 

*° Cited at footnote 31. 
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might conceivably be able to do so 
without violating the Act, during a 
hiatus between contracts! 


Conclusion 


The limitations on that portion of 
Section 8(b)(2) which prohibits a 
union from causing an employer to 
discriminate in violation of Section 
8(a)(3), have not clearly been defined 
by the Board. There is authority in 
the legislative history, some Board 
decisions and in logic for adoption of 
the theory that both portions of Sec- 
tion 8(b)(2) are interchangeable so 
that any time a union causes (or at- 
tempts to cause) discrimination, by 
an employer, whatever its motiva- 
tion, it violates 8(b)(2). 


The Board may never adopt this 
theory because to do so would open 
a veritable Pandora’s Box of problems, 
such as racial discrimination in em- 


ployment, for which the Board lacks 
the facilities and the legislative man- 
date to handle. 


On the other hand, the 
state of the law offers few clear rules 
for the guidance of labor lawyers or 
the public. The consequences of mis- 
calculation in this area may be se- 
vere, indeed; parties acting in good 
faith may find themselves jointly and 
severally liable for thousands of dol- 
lars in back-pay. But perhaps more 
important, since many 8(b)(2)-8(a) 
(3) situations lie at the core of labor- 
management relations, adverse Board 
decisions may seriously disrupt al- 
ready tenuous relationships. 


present 


Under the circumstances, legisla- 
tive clarification of Section 8(b)(2) 
would be most desirable. Congress 


should rewrite 8(b)(2) so as to pre- 
cisely define its restrictions on union 


[The End] 


activity. 





CAN'T TELL EMPLOYER WITHOUT A DECISION 


The National Labor Relations Board has announced it will hear 
oral argument on November 21 -to determine, under the particular 
circumstances of a Detroit, Michigan, case, whether a lessee-operator 
of a gasoline service station is an employee of an oil company whose 
products he sells, or an independent contractor within the meaning of 
the National Labor Relations Act. 

The case to be heard before the five-member Board (7-CA-2876) 
grew out of charges filed by Local 299, International Brotherhood of 
Teamsters, against the Site Oil Company of Missouri and its wholly 
owned subsidiary, Site Oil Company of Michigan, Inc. 

The Teamsters charged that the Site company discharged four 
gasoline service employees at Site’s West 8 Mile Road station, Detroit, 
Michigan, because of their union activities. The Teamsters 
alleged that Site refused to deal with the union which represented a 
majority of the employees at the station. 


also 


A major issue for Board decision is: which is the employer? 





Trial Examiner Louis Libbin, who heard the case, issued an 
Intermediate Report in which he concluded that the extent of con 
trol of the stations’ operations which Site reserved for itself, out- 
weighed other considerations indicating an independent contractor status, so 

| that the lessee-operator and his attendants were in fact employees of Site. 


} 


Section 8(b)(2) 





The Nature of Industrial Arbitration 


By R. H. MORVANT 


ee en re 


—— 


Arbitration of industriai disputes is successful because it is a voluntary 
action, says the author. Yet this same voluntaryism, coupled with indi- 
vidualism of the disputing parties, retards a full understanding of the 
arbitration process as it exists today. Mr. Morvant is well equipped to 
undertake this analysis of the theory behind arbitration. A long-time 
Louisiana arbitrator, he is a member of the American Arbitration Asso- 
ciation and is listed on the Federal Mediation and Conciliation Service 
panel. 


HE ARBITRATION PROCESS, as it was established and in- 

tended, is a simple historical procedure, wherein two people of 
different opinions mutually request a third person to tell them what 
is the right thing to do to settle their difference. The simplicity of the 
procedure is apparent, but the difficulty is significant in the use of the 
terms “people” and “the right thing to do.” Unfortunately, the people 
involved—the human element in arbitration—reject the procedure in 
its intended form and negate any request for “what is right” for the 
more emotional, the more political, the more powerful demand of 
“who is right.” And it is this rejection on the part of a great number 
of participants which continues to nurture chaos and misunderstand- 
ing as to the real objectives and purposes of arbitration. 


The arbitration procedure in its purist form occurs when the 
company and the union present only unadulterated facts to the third 
party and he answers in kind by advising them what is right. Un- 
fortunately, such hearings are a rarity today to the point that a hear- 
ing is often indistinguishable from a judicial proceeding with all of 
its legality and pomp, or from a collective bargaining session with 
all of its innuendoes and its charges and countercharges. While it 
is most assuredly true that arbitration has advanced beyond the stage 
of an informal gathering with the arbiter acting as father-confessor, 
still it is also true that arbitration has not progressed to a point of 
being a court of law, nor is it an arena where a no-holds-barred contest 
is waged by the combatants to win the case. To rigidly adopt either 
one of these attitudes would circumvent the purpose for which arbi- 
tration was intended. 


Arbitration is not, nor is it intended to be, a court of law. Courts 
and arbitration are two different institutions and have been recognized 
as such by the United States Supreme Court. In a recent decision of 
the Supreme Court, it was stated, “The labor arbitrator performs 
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functions which are not normal to 
the courts; the considerations which 
help him to fashion judgments may 
indeed be foreign to the competence 
of the courts.” Nor is arbitration an 
occasion to continue collective bar- 
gaining tactics. All bickering and 
insinuations between the parties over 
interests and rights, which might be 
provoked by a hotly contested dis- 
pute, should be exhausted in grievance 
meetings and not continued in arbi- 
tration. 

While it is recognized that arbitra- 
tion is an escape valve for emotional 
upheaval it is not a pipeline for in- 
discriminate pressure tactics. Such 
agitation between the parties, there- 
fore, has no place in arbitration be- 
cause it neither impresses the arbi- 
trator in weighing the issue, nor does 
it contribute anything to the case ex- 
cept to unduly extend it. Why then 
do participants continue to misuse 
arbitration and seek to mold it into 
a form it is not? Obviously, because 
there is no clear picture today of 
what arbitration is; nor is there a 
universal idea as to what arbitration 
should be. What arbitration is today 
and what arbitration should be are 
two entirely different things at the 
present stage of evolution or social 
development of industrial society. As 
a consequence arbitration is passing 
through a transition period, which 
prompts an evaluation of those char- 
acteristics which now represent the 
nature of arbitration. 

There are many complexities which 
plague the arbitration process and 
which contribute mightily to the con- 
fusion and frustration suffered not 
only by the company and union par- 
ticipants, but by arbitrators as well. 
Whether this confusion will be cleared 
up and the frustrations allayed re- 
mains to be seen. But one thing must 
be accepted and recognized: the arbi- 
tration process of today, by its very 
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nature, will continue to be misunder- 
stood by many because those who are 
most critical understand the least and 
those who condemn the loudest con- 
tribute most to the confusion they 
censure. Thus we uncover the para- 
dox of industrial arbitration wherein 
its very critics need it most. By their 
laments they uncover their ignorance 
of humanism or social science, which 
is the very foundation of the nature 
of our arbitration system. 


When one contemplates the vast 
number of equations human behavior 
and opinion can create over a given 
problem, one wonders how arbitra- 
tion got off the ground, much less ad 
vanced to its present stage of de- 
velopment. Particularly impressive is 
the fact that arbitration achieved this 
progress without dictatorial action or 
a universally accepted guide for in- 
dustrial human behavior. In the not 
too distant past, among certain learned 
circles, it felt that arbitration 
would develop principles of industrial 
law similar to the principles of com- 
mon law and equity existing today, 
which could be used as a guide for 
human relations. Even today this 
thought still persists among a certain 
select group. 


was 


To develop and establish principles 
of industrial law, however, requires 
all participants to first adopt, and 
then adhere to, a doctrine wherein 
previous rulings and awards are bind- 
ing and establish a precedent on future 
similar disputes. This the participants 


refuse to do, except as it might apply 
to their own individual code of industrial 
human behavior. Certain principles of 
industrial law are emerging, because it 
is a natural outgrowth of arbitration and 


is consistent with its nature. Still their 
character and outline is yet too vague 
to acknowledge their existence, except 
as they apply to the individual rather 
than the group as a whole. And herein 
lies the secret to the and 
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frustration which exists in and retards 
a full understanding of the arbitration 
process today. This secret has a name 
and it is called individualism. 


Labor arbitration has always been to 
the grievant, to the arbitrator, to the 
company or the union representative an 
individualistic thing. And as such its 
acceptability and influence is limited to 
the intellectual capacity of the individual 
who is evaluating it at that moment. It 
is axiomatic that present day par- 
ticipants in arbitration are as varied 
in their intellectual background as they 
are in their thinking. In fact it will 
be found that while an individual’s 
background has a direct relationship 
to his thinking, it is this self-same 
background, at variance with others, 
which contributes most to the retarda- 
tion of a full understanding of the 
nature of arbitration. This fact is 


proven when one acknowledges that 
the sum of an individual’s background 
and thinking is his reasoning power. 
In other words, a person’s ability to 


reason that which is right and that 
which is wrong is dependent upon the 
beliefs, the experience and the train- 
ing of the individual involved. The 
power of reasoning right from wrong, 
therefore, is limited to the character 
of the individual rendering judgment 
at that time. The character of an 
individual is built from many things, 
but in the final analysis it is the 
yardstick by which he creates a code 
of human behavior to apply in ap- 
praising the actions of his fellowmen. 
And because the characters vary, the 
yardstick is different, which in turn 
changes the code by which judgment 
in rendered. Under these circumstances 
it is logical the union representative, 
indoctrinated in unionism, would color 
his evaluation of a dispute to the best 
interest of his organization and the 
management representative would be 
swayed by concerd for his company’s 
welfare. 
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Thus we see how in evaluating and 
judging a labor dispute an individual 
trained and versed in the law would 
lean to the law, while the clergyman 
would look for the moral aspect and 
the academician to theory, rather than 
the tried and true. All may ultimately 
arrive at the same conclusion, but 
any evidence of consistency is ne- 
gated by the different routes they 
traveled. Then again this lack of 
consistency in approach and reason- 
ing quite frequently leads to different 
conclusions for seemingly like dis- 
putes. And it is this illusionary in- 
consistency which creates the greatest 
distrust and the loudest wail, even 
though it is the very heart of the 
nature of arbitration as it exists today. 


In few of the systems existing to- 
day does individualism play such a 
prominent part as it does in arbitra- 
tion. In fact, at times the individual- 
istic aspect transcends the peripheral 
limits of authoritative control and of 
the system’s well-being. Unfortunately 
this characteristic of arbitration can- 
not soon be changed because its de- 
cline depends upon a greater faith 
and a more steadfast belief in the 
objective and purposes of arbitration 
than now exists. Further, such a de- 
cline of individualism would require 
a code of human behavior for industry 
universally adopted by all participants, 
which today is both incomprehensible 
and unacceptable to the individual. 


At this point it must be borne in 
mind that with few exceptions, which 
are generally political in nature, the 
dispute has reached the arbitration 
stage because both parties believe 
themselves to be right. It is a self- 
evident truth that no one approaches 
arbitration in the belief that his cause 
is wrong except in political cases, 
which are the exceptions rather than 
the rule. As individuals and in accord 
with the nature of arbitration, each, 
resorting to his individual reasoning 
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power, would render judgment that 
his was the correct, the right cause. 
Consequently, both proceed to arbi- 
tration in the belief that by his own 
standards of human behavior he is 
right. Yet one must be declared wrong, 
to the discredit of his reasoning power 
and injury to his self-importance. As 
a result the individual rebels and as- 
serts himself against a system which 
denies the only code or standard he 
is capable of formulating to judge 
his fellowmen. Such rebellion against 
the system inevitably results in loss 
of faith and belief in the institution, 
which tends to further confuse and 
weaken the process. Yet without this 
individuality there would be no system, 
because there would be no difference 
in reasoning, hence no arbitration. So 
it is evident that individualism is so 
inherent a part of the nature of arbi- 
tration that it could not be eliminated 
today without distorting the system 
itself. But individualism could and 
should be reduced to its proper per- 
spective, which is subjugation to the 
system rather than dictatorial mastery 
of it. 


Arbitration, in addition to being 
individualistic, is also voluntary in 
its nature. Freedom of choice in ar- 
bitration is the hue and cry today, not 
only from the system’s most ardent 
supporters but also from its severest 
critics. But what is this freedom of 
choice, this voluntaryism that is wanted 
and demanded? Is it beneficial or is 
it a threat to the system? Finally, 
are all persons speaking of the same 
thing when they say that arbitration 
is and should remain voluntary in its 
nature? To answer these questions 
one must first differentiate between 
the various facets of the voluntary 
nature of arbitration and, secondly, 
distinguish those which pose a threat 
of any sort from those which are in- 
herently good for the system. 
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When one contemplates the free- 
dom of choices aspect of arbitration, 
one is immediately conscious of the 
fact that it represents a determination 
of how man’s relations with man will 
be conducted. As such the voluntary 
character of arbitration represents the 
right of man to determine whether 
he shall use force or reason to settle 
his affairs. Should he decide upon 
force, then arbitration is meaningless 
and has no existence. Thus, it be- 
comes clear that arbitration is with- 
out meaning or existence until the 
individual voluntarily accepts and uses 
its procedure. And this voluntary choice 
on the part of the individual or group 
occurs on three separate occasions: 
(1) when differences arise during col- 
lective bargaining or negotiation pe- 
riods, (2) when a decision is required 
to determine how future differences 
will be settled during a contract term 
and (3) whether a difference wili be 
ignored or arbitrated during a 
tract term. 


con- 


Obviously the first two occasions 
are different types of choices from 
the third. In the first two the in- 
dividual has a clear natural right to 
choose between force or reason to 
settle his difference. In the last or 
third occasion, which presupposes an 
arbitration clause in the agreement, 
the individual or group has abandoned 
freedom of choice between warfare 
and reason, to the point that freedom 
of choice is limited to whether the 
difference will be arbitrated. From 
this it should be clear that the volun- 
tary nature of arbitration is comprised 
of two facets, which should be ex- 
amined and evaluated to ascertain 
their place in and importance to the 
system. 


The first facet is the opportunity 


to choose between arbitration and 
economic warfare to settle future dif- 
ferences or disputes during collective 
bargaining or negotiations periods. 
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During the early 1900s until immedi- 
ately after World War I, labor ar- 
bitration was mostly used to settle 
collective bargaining disputes of na- 
tional significance. This arbitration 
of interest disputes, however, lost 
favor with the parties during the de- 
pression and was discontinued. Since 
then arbitration of wages and inter- 
ests has never been fully acceptable 
to labor or management. In its place 
arbitration came to mean adjudication 
of grievances or rights during the 
contract term. The significant dif- 
ference in this change is that arbitra- 
tion assumed its rightful place in 
industrial society, in that it protected 
the sanctity of the written agreement 
and at the same time offered peaceful 
co-existence to the parties. As a re- 
sult economic warfare is no longer 
considered in the best social interests 
during a contract term. 


Today, while it is recognized that 
substitution of reason for fang and 
claw is a far superior and civilized 


method of settling disputes, still the 
parties should be free to choose between 
arbitration and warfare, because they 
know best what the conditions war- 
rant. At this point a significant facet 
must be noted, which that this 
decision is a policy-making matter, 
whereby the parties decide how their 
relations over interest and rights will 
be conducted—whether through pres- 
sure or reason. As such then, the 
parties should be free to decide the 
type of relations which will exist be- 
tween them. But it must be pointed 
out that this particular freedom of 
choice, this type of voluntarism, ex- 
ists only during collective bargaining 
periods. Once the parties have con- 
summated their agreement, freedom 
of choice no longer has meaning be- 
cause peace has been established. 
Further, if the parties have agreed to 
arbitrate future differences, voluntary- 
ism no longer exists in the form of a 
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choice between reason and warfare, 
for the parties have abandoned their 
right to use economic force by agree- 
ing to arbitrate all differences during 
the contract term. 


On the other hand the parties are 
free to refuse arbitration during con- 
tract negotiations periods, as they are 
also free to choose and adopt pres- 
sure tactics to settle future disputes 
during the contract term, by refusing 
to establish arbitration machinery in 
their agreement. It is only through 
such freedom of choice that the par- 
ticipants can regulate their own af- 
fairs consistent with our present ideas 
as to the way men should live and 
work together. Without this right of 
choice, industrial society would have 
neither faith in the arbitration system 
nor respect for its adherents. No one 
can accept or believe in a system which 
is forced upon them, nor can they 
have respect for those who willingly 
accept such domination. This is not 
to be construed as an endorsement of 
economic warfare at any time, par- 
ticularly during a contract term, but 
instead should be looked upon as an 
awareness that a person who lives 
day by day with a situation is far 
more sensitive to its nuances than 
any outsider ever could be. Elimi- 
nating this phase of the voluntary 
aspect of the nature of arbitration, 
therefore, would change the system 
to a mandate to the individual, that 
his affairs can best be and will be 
regulated by strangers. 

The second facet of the freedom of 
choice characteristic of arbitration is 
the right to ignore or arbitrate a dif- 
ference during the contract term. In 
arbitration today, starting with the 
grievant and ending with the arbi- 
trator, there is unlimited freedom of 
choice all along the line. The griev- 
ant or individual need not choose to 
arbitrate, even though he feels that 
he has been misused or has cause to 
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grieve. On the other hand the union 
may choose to arbitrate the dispute 
in spite of its member’s reluctance, 
because the abuse may injure others 
if it is allowed to go unchallenged. 
Then again the union may choose to 
ignore the incident because it feels 
it is to be insignificant, or that the oc- 
currence would not establish a prece- 
dent for the future. The company has 
several decisions from which to choose: 
(1) it may settle, (2) it may com- 
promise or (3) it may arbitrate. 

Finally, there is freedom of choice 
as to the arbitrator. The parties are 
free to select any person they may 
desire to act as the disinterested 
party or arbitrator to settle their dif- 
ference. Having complete freedom to 
select their arbitrator, it also follows 
that they have the freedom or right 
to reject any person they do not want 
to serve. The arbitrator, on the other 
hand, also has freedom of choice, in 
that he has the right to accept or re- 
ject the appointment. 


There are numerous other choices 
or combinations of decisions which 
are open to the participants not men- 
tioned here, but what is significant 
and important about all of the decisions 
is that reasoning power is exercised 
by each individual to determine best 
self-interest. Unfortunately, this type 
of unlimited freedom of choice does 
pose a threat of a sort to the arbitra- 
tion process. This is so because the 
individual is not always capable of 
reasoning best self-interest. Further, 
the best self-interest of the individual 
is not always consistent with the best 
interests of his society or the sys- 
Finally, where un- 
exists in 


tem’s well-being. 
limited freedom of choice 
any system, it becomes subject to any 
abuse or misuse the individual can 
devise to serve his selfish ends. Com- 
plete voluntaryism reduces the system 
to the individual level which generally 


Industrial Arbitration 


results in low rather than high at- 
tainment. 


On the other hand, freedom of choice 
is good for arbitration at this stage 
of its development. Whenever in- 
dividuals can exercise freedom of choice 
over a system, the system is required 
to constantly prove its worth to the 
individual and the society to which 
he belongs. Since the system must 
prove its value to the society which 
it serves, it would follow that the 
system would be in a state of change, 
constantly improving itself to con- 
form with the will of the people it 
serves. Thus through freedom of choice, 
the individual or group engineers an 
improvement in the arbitration pro- 
cess. In any event, voluntaryism, good 
or bad, is so inherently a part of the 
nature of arbitration today that its 
elimination would result in the disso- 
lution of the system. 

Arbitration is also positive in its 
nature. The basic purpose of arbitra- 
tion is to settle disputes. There is 
nothing more frustrating to the par- 
ties than to have an arbitrator return 
the dispute to them for further dis- 
cussion and bargaining. The best in- 
terests of arbitration are never served 
by such instances, because the parties 
feel cheated and at a loss as to what 
to do next. The parties proceed to 
arbitration because they are incapable 
of settling their differences on their 
own. They seek outside help, there- 
fore, and in the seeking they expect 
an answer which will dispose of the 
dispute. An award which leaves the 
dispute unresolved also leaves the 
parties in the same position they oc- 
cupied before they proceeded to arbi- 
tration. Why would anyone use the 
arbitration system unless they were 
certain of positive rather than nega- 
tive results? Consequently, arbitration 
must be positive in its nature, for 
that is the one thing which differ- 
from all other industrial 
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relations systems, such as collective 
bargaining, fact-finding, conciliation 
and mediation, which are persuasive 
in nature rather than binding upon 
the parties. 


Besides disposing of the dispute, 
arbitration has other positive sides to 
its nature. Quite frequently the par- 
ties use the opinion and award as a 
guide for their future relations, as 
well as a bar to prevent future like- 
disputes. The opinion and award, 
therefore, should clearly indicate any 
faulty reasoning or misconduct which 
created the impasse, in order that the 
parties may avoid such pitfalls in the 
future and thereby prevent similar 
disputes from arising. Here again the 
parties are left with a feeling of 
frustration and futility when they re- 
ceive an award which is without any 
explanatory guide for future direc- 
tion or reason. An arbitration award 


which has been rendered with little 
or no explanation of the reasoning 


behind the award is, in effect, a dis- 
credit to the system and to the parties. 


While such an award may dispose 
of the immediate dispute in a positive 
manner, it is negative as far as pre- 
venting future like-disputes is con- 
cerned. Further, such an award leaves 
the loser at a loss as to how he went 
wrong or why he lost and, therefore, 
he accepts the award against his will. 
Consequently, the old cliche of in- 
dustrial relations rises again in point, 
“A man convinced against his will, 
is of the same mind still.” And the 
loser having been decided against with- 
out knowing why will try again and 
the next arbitrator will hear the case 
because without the previous arbi- 
trator’s reasoning, he is unable to dif- 
ferentiate between the two cases. Thus 
it becomes clear why the positive 
phase of arbitration is so inherent to 
its nature, for without it arbitration 
would accomplish nothing for the parties 
which they could not accomplish on 


1048 


their own, without the added time 
and expense of a wasted, useless hear- 
ing procedure. 


A system must be practical to be 
whole-heartedly adopted by its par- 
ticipants and arbitration is no differ- 
ent. The practical aspect of the nature 
of arbitration is the reason for its 
being and the main reason for its 
continued existence. The practicality 
of the arbitration procedure is readily 
apparent to the discerning student 
who takes the trouble to compare it 
with other systems. Such a study 
will quickly reveal that arbitration 
goes beyond the scope of other sys- 
tems, in that it is tailored to fit not 
only the needs of the individual but 
also his capabilities. No other system 
is subjected to such a range of ex- 
perience and capabilities in its par- 
ticipants as is arbitration. Yet through 
its practical nature it readily con- 
forms to the individual’s ability and 
needs. Arbitration was designed to 
serve the individual, be he neophyte, 
academician or professional, with dis- 
patch and justice and without recogni- 
tion or reward for astuteness over 
inexperience. Thus for arbitration to 
be true to its nature, it must require 
nothing more of the individual than 
he is capable of giving and render 
fair judgment in return. 

3eyond the fact that arbitration 
can adapt itself to the capabilities 
and experience of the participants, it 
is also practical in that it is designed 
to save the parties time and money in 
settling their disputes. Without ar- 
bitration and short of economic war- 
fare, the only other means available 
to the parties to settle their differ- 
ences would be through the courts. 
Courts, however, have recognized and 
so admitted that labor-management 
disputes are not suited to court pro- 
ceedings, even though they also rec- 
ognize that the parties to collective 
bargaining agreements have legally 
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enforceable rights thereunder. There- 
fore, to avoid expensive, prolonged 
and technical court proceedings or 
economic warfare, the parties readily 
accept the practical side of arbitra- 
tion, which offers a speedy solution 
and quick disposal of their problem 
dt a minimum of cost, time and trouble. 


Another facet of the nature of ar- 
bitration is its stablizing influence 
over the relationships of the parties. 
It must be recognized that the rela- 
tionship between management and 
labor is not and can never be a static, 
dormant thing. In labor relations the 
temperament of the parties is ever- 
changing, because there is a never- 
ending conflict over interests and rights. 
And this constant change in mood 
is not only occasioned by basic labor 
relations problems, but it is also sub- 
ject to the feelings, the whims of the 
individuals who represent the parties. 
In actuality, arbitration should be 
likened to an escape valve through 
which the parties relieve their emo- 
tional pressures. Labor relations, un- 
like any other type of relationship, 
has no separability allowance or di- 
vorce procedure by which one of the 
parties can escape the other after an 
emotional upheaval. Regardless of 
the fierceness or the outcome of any 
dispute in labor relations, the parties 
must continue to face each other and 
strive for a harmonious life together 
thereafter. Labor relations gives little 
time for wounds to heal and no privacy 
for feelings to be salved, because it 
selfishly demands constant daily at- 
tention. Therefore, unless some type 
of escape valve is provided to stabilize 
the relations of the parties, such as 
arbitration provides, the strong would 
devour the weak or the parties would 
annihilate each other. Thus, in ar- 
bitration a means js provided through 
which the parties can dissipate their 
strong emotions and feelings over their 
differences, rather than upon each other. 


Industrial Arbitration 


Other than acting as an 
valve for personal and emotional dis- 
turbances, arbitration also stabilizes 
the relationship of the parties in that 
it tends to increase the maturity of 
the parties through equalization of 
consideration of the individual’s point 
of view. There is nothing more frus- 
trating than to be without a rational 
means of solving a problem and still 


escape 


have to deal on a day to day basis 
with a person who refuses to con- 
sider your point of view. There is 
nothing more humiliating than to have 
a person refuse to discuss a problem 
and then be forced to attempt to work 
out other problems jointly. There is 
nothing more degrading than to be 
required to make and carry out agree- 
ments with a person you do not trust. 
There is nothing more disheartening 
than to be forced to bargain collec- 
tively with a person who tricks you, 
who outsmarts you, or who constantly 
outargues you. Other than economic 
warfare, which is not always feasible 
or practical, where else other than to 
arbitration can one go to obtain re- 
lief from such conditions as described 
above? 


In arbitration only the facts should 
be judged, therefore there is little 
weight or merit given to the person 
who refuses to discuss his view of 
the problem; nor is reward given for 
astuteness and cleverness in trickery 
or for the best ability to argue. In- 
stead arbitration seeks to bring out 
the truth and, by revealing the facts 
with calmness and dispatch at the 
hearing, each party is forced to con- 
sider the other person’s point of view. 
Thus arbitration acts as a stabilizer 
in the relationship of the parties, in 
that the individual is accorded due 
process through the assurance that 
his case will be heard and evaluated. 
Further, arbitration step 
further than merely offering due proc- 
ess, because it also acts as a medium 
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which forces the parties to consider 
both sides of the problem. One of 
the cardinal requirements of arbitra- 
tion case preparation is to ascertain 
as clearly as possible the opponent’s 
arguments and position, in order to 
effectively combat and rebut them 
during the hearing. Quite frequently 
such contemplation of the other per- 
son’s point of view results in cancella- 
tion of the arbitration and a peaceful 
mutual settlement of the difference. 
As a consequence arbitration stabilizes 
the relations of the parties by acting 
as an impetus to force consideration 
of the other party’s point of view to 
the point that both parties seek to 
work out their problems in an honest, 
forthright manner. Arbitration, when 
it is the terminal point for differences 
during a contract term, also acts as a 
stabilizer between the parties. Clever- 
ness, chicanery, trickery, etc., are 
meaningless and useless devices to 
settle grievances when it is known 
that the party suffering such abuse 


need only resort to arbitration to ob- 
tain redress. 


There is a creative characteristic 
to the nature of arbitration. Arbitra- 
tion is a system designed to eliminate 
industrial warfare and to act as a 
barricr against undue hardships of the 
individual, who is insignificant in the 
group or in industrial society. By 
eliminating and restricting the actions 
of the individuals it seeks to serve, 
arbitration must of necessity create a 
substitute procedure to fill the void 
once occupied by strikes and dis- 
crimination. Failure on the part of 
arbitration to be creative at this stage 
of its maturity would invariably lead 
to the rejection of the system and 
the individual would be forced, for 
lack of a better procedure, to return 
to the old way of doing things. Per- 
haps because labor arbitration is still 
in its infancy and seeking complete 
acceptability, it is at its most creative 
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stage. Yet regardless of longevity, 
the creative character of arbitration 
will always remain an inherent part 
of its nature. 


The single most important facet of 
arbitration’s creative power is that 
it creates a judicial process where 
none existed before. And by creating 
this judicial process it offers due 
process to the individual, which is 
unavailable to him through any other 
medium. In our industrial society 
the individual was powerless against 
the company and consequently was 
subject to its whims. As an individual 
he was without economic capacity or 
strength to combat the company in 
the courts or in direct warfare. Con- 
sequently the individual organized with 
others seeking thereby to equalize com- 
bative forces and obtain recognition 
and due process as an individual. But 
even here it was found that pitting 
one organization against another, in 
a form of economic or litigious war- 
fare for the sake of the individual, 
was contrary to the best interests of 
the organization and the other in- 
dividuals it represented. 


Consequently, the organization aban- 
doned a show of strength for the 
individual except when it benefited 
the group, which resulted in a tendency 
to compress the personality of the 
individual into a homogeneous mass 
to conform with the desires and pur- 
poses of the organization. The in- 
dividual was thus confronted with 
not one but two obstacles to overcome 
in obtaining due process for that which 
he felt was a personal iniury. Further, 
the individual came to realize that the 
settlement of individual grievances 
sometimes necessitated a strike, which 
entailed economic privation of the 
participants. Such a sacrifice he was 
reluctant to make or to ask of his 
fellow-workers. As a consequence, 
even though it rankled, the individual 
often preferred to ignore personal 
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grievances rather than make a per- 
sonal appeal for action from his or- 
ganization. But too many ignored 
and unsettled grievances could fester 
and become explosive, for the indi- 
vidual, the organization and the in- 
dustry as a whole. Realizing the 
need for an avenue of escape and 
adjudication for these personal griev- 
ances, both social units of industrial 
society—the company and the union 

adopted arbitration, which created 
a type of judicial process which made 
for industrial harmony, protected the 
rights of the individual and abolished 
the need for economic warfare. But 
beyond creating a process to settle 
disputes, arbitration also creates a 
code or guide for industrial human 
behavior. 


Industrial society is at present in 
a state of evolution. Like all societies, 
when they undergo change and de- 
velopment, it is necessary to philo- 
sophically determine whether right 
is right by nature or by tradition and 
convention, in drder that enduring 
principles of social control can be 
promulgated so that man can govern 
his relations with others in the so- 
ciety. What then are man’s rights in 
his relations with other men in in- 
dustrial society? Arbitration seeks 
the answer to this question and at- 
tempts to philosophically fashion doc- 
trines to guide man’s behavior in 
industrial society. To be true to its 
nature, therefore, arbitration should 
emphasize doctrines of industrial hu- 
man behavior which the parties can 
use as guideposts for the future. And 
it follows that in emphasizing prin- 
ciples of human behavior in industrial 
society, it will be necessary for arbi- 
tration to create and establish codes 
where none exist. Thus it be- 
comes clear that arbitration not only 
creates a code of conduct for a specific 
society, but it also establishes prin- 
ciples to which the individual is ex- 


now 
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pected to conform in his relations 
with others. 


An interesting aspect of the nature 
of arbitration is the paradoxical facets 
which seem to dominate the system. 
Characteristically, arbitration is self- 
perpetuating and yet its ultimate goal 
is self-destruction. As arbitration of 
labor disputes becomes better known 
and understood by the participants, a 
comparative increase in acceptability 
occurs. As acceptability increases a 
corresponding increase in demand oc- 
curs which in effect is a perpetuation 
of the system. Of course, and 
viously, the self-perpetuation theory 
presupposes that the award is fairly 
and logically rendered and that the 
people it touches are reasonably ma- 
ture men. Unlike other systems, ar- 
bitration must constantly be proving 
its value and worth, but in the prov- 
ing it also establishes its place in 
the scheme of events in industrial 
society. As arbitration becomes more 
firmly entrenched, a dependency de- 
velops which sometimes transcends 
the primary purpose of the system. 


ob- 


Basically arbitration was designed 
to settle differences between men, but 
at times it has been used to resolve 
questions which, for political reasons, 
the parties, though in tacit agreement, 
refused to settle publicly. Whether this 
“face-saving” procedure is good for 
the system is unimportant. What is 
significant about arbitration for po- 
litical purposes is the 


evident de- 


pendency on and need for a system 


which not only disposes of basic 
problems, but which is also adaptable 
to prevention of untenable positions, 
political or otherwise. Obviously, 
when new uses are discovered for a 
system, a greater dependency and need 
is engendered and as need increases 
the demand becomes more abundant. 
Thus arbitration becomes self-perpet- 
uating. 
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On the other hand, to be true to 
its nature, arbitration must be self- 
destructive. It must be borne in 
mind that arbitration was created 
because labor and management were 
unable to always peacefully settle 
their affairs. In the struggle for 
recognition, in the battle over pre- 
rogatives, in the protection of rights 
and the pursuit of interests, a way 
had to be found, short of warfare, 
to settle the day-to-day problems such 
relationships produced. In most cases 
representatives of labor and manage- 
ment were totally unprepared and 
unequipped to cope with these con- 
ditions, except to resort to economic 
pressure. Labor-management relations 
was a theory without a_ tangible 
foundation as to the soundness of 
its philosophy. 


But man cannot progress in a state 
of uncertainty, nor can he live under 
the constant threat of war. Yet the 
two factions—labor and management 
—were inexorably tied together. For 
the best interest of all, therefore, a 
more diplomatic, a more rational, a 
more peaceful means had to be found 
which would settle immediate dif- 
ferences and permit the parties to 
live in harmony until such time as 
they learned to live together. Arbi- 
tration offered such a program to the 
parties. As such, then, arbitration 
can be likened to a stop-gap procedure 
whose importance and use decreases 
in direct proportion to the ability of 
labor and management to live to- 
gether and reasonably settle their 
differences. Each arbitration should 
not only create harmony for the 
parties, but it should also teach the 
parties how to prevent a similar dis- 
pute from reoccurring and thus elim- 
inate the need for arbitration on that 
point in the future. Thus arbitration 
displays its self-destructive character- 


istic in that it constantly strives to 
establish a guide for labor and man- 
agement to prevent grievances from 
occurring. Without differences and 
grievances arbitration is meaningless. 
Thus by constantly reducing the area 
of disagreement, through the estab- 
lishment of rulings, guides and prin- 
ciples, arbitration tends to destroy 
itself. 


It should be evident to even the 
most serious scholar that it is most 
difficult to clearly define arbitration. 
Like all such human enterprises, the 
definiiton of arbitration is limited to 
the definer’s own expression and con- 
ception, reflecting thereby the influ- 
ence of the institution on the individual’s 
experience and culture. This inter- 
preting and defining by individuals 
quite frequently leaves out more than 
it includes. And it is this individualism 
which prompts practitioners to con- 
vert the housewife’s lament “life is 
so daily” to “arbitration is so in- 
dividual.” 


' 

In spite of this individualism, how- 
ever, I prefer to believe arbitration 
to be an institution, devised to satisfy 
as much as possible the natural rights 
of man in industrial society, with the 
least demand for sacrifice from the 
society as a whole. In effect, arbitra- 
tion should be looked upon as the 
ordering and controlling of the economic 
and social wants, claims and interests 
of an organized society, consistent 
with a reduction in friction in man’s 
relations with others. Finally, arbi- 
tration should be pictured as the 
acquiring of justice, liberty and equality, 
which are the cardinal rights of man 
in any society, but particularly in a 


politically organized society such as 


exists in our industrial society today. 


[The End] 


A “grievance” in the language of labor relations is an assertion cf a 
claim under the provisions of a collective agreement.—Herman A. Gray. 
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Arbitration 
of Labor-Management Disputes 
in Canada 


By ALTON W. CRAIG 


This article traces the growth, development and present status of 
arbitration in Canada. The author is currently on leave from Christ 
the King College, University of Western Ontario, where he teaches 
iabor relations and business administration. 


HIS ARTICLE WILL DISCUSS some aspects of the arbitration 

of labor-management disputes in Canada. It will not necessarily 
provide a good over-all account of arbitration as it is practiced in 
Canada since there are relatively few studies on arbitration from 
which to draw. The only part of the paper that will provide anything 
approaching a national comparison is the section dealing with labor 
relations legislation as it affects the arbitration of labor-management 
disputes. Except for the above-mentioned section and the one dealing 
with the studies in three particular industries, this essay will be con- 
cerned mainly with the arbitration of labor-management disputes in 
Ontario. 


Th’s discussion will be concerned primarily with the arbitration 
of “rights” disputes, that is, disputes involving the interpretation or 
application of collective agreements. However, some discussion of 
the arbitration of “interest” disputes, that is, disputes involving the 
terms to be incorporated into a coliective agreement, will be found in 
the section dealing with the studies in three Canadian industries. 
Since labor relations legislation plays a very important role in the 
arbitration of rights disputes in Canada, that topic will be discussed first. 


Legislation Affecting Arbitration 


While federal labor legislation plays the dominant role in labor- 
management relations in the United States, provincial legislation 
plays by far the greater role in Canada. The federal Industrial Rela- 
tions and Disputes Investigation Act has jurisdiction over industries 
or services such as railroads, airlines, steamships, radio and television 
broadcasting. However, its coverage extends to only about five per 
cent of the Canadian nonagricultural labor force.1 The ten provincial 
labor relations statutes govern labor relations in other industries in 
the respective provinces, regardless of the amount of interprovincial 
commerce involved. 





* Stuart Jamieson, Industrial Relations in Canada, p. 110. 
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The federal statute and seven of the 
ten provincial statutes require that 
collective agreements contain no-strike 
and no-lockout clauses. The statutes also 
require that collective agreements con- 
tain clauses providing for the final 
and binding arbitration of rights dis- 
putes during the life of the agreement 
without stoppage of work. Legisla- 
tion declaring that all rights disputes 
be settled by arbitration without 
stoppage of work had its origin in 
P. C. 1003, the federal Wartime Labour 
Relations Regulations, of 1944. At 
that time labor relations were largely 
under federal control because of the 
wartime emergency. This wartime 
legislation has been carried over into 
the present federal statute and seven 
of the provincial statutes. The other 
three provincial statutes are some- 
what different in this respect. 


Section 19 of the federal Act reads 
as follows: 


“(1). Every collective agreement 
entered into after the Ist day of 
September, 1948, shall contain a pro- 
vision for final settlement without 
stoppage of work, by arbitration or 
otherwise, of all differences between 
the parties to or persons bound by 
the agreement or on whose behalf it 
was entered into, concerning its mean- 
ing or violation. 


“(2) Where a collective agreement, 
whether entered into before or after 
the Ist day of September, 1948, does 
not contain a provision as required 
by this section, the Board shall, upon 
application of either party to the 
agreement, by order, prescribe a pro- 
vision for such purpose and a provi- 
sion so prescribed shall be deemed 
to be a term of the collective agree- 
ment and binding on the parties to 
and all persons bound by the agree- 


ment and all persons on whose be- 
half the agreement was entered into. 


“(3) Every party to and every per- 
son bound by the agreement, and every 
person on whose behalf the agree- 
ment was entered into, shall comply 
with the provision for final settle- 
ment contained in the agreement and 
give effect thereto.” 


It is quite apparent that the legis- 
lation was intended to be effective 
since it authorizes the Labor Rela- 
tions Board to prescribe an arbitra- 
tion clause where one is lacking. It 
seems apparent also that Section 19 
(3) was intended to enforce arbitra- 
tion, and to force the parties to abide 
by the decision of the arbitrator. 


The labor relations statutes of Nova 
Scotia and New Brunswick contain 
sections similar to those of the fed- 
eral act quoted above. The statutes 
of Ontario, Manitoba, Alberta, British 
Columbia, and Newfoundland, however, 
have somewhat more elaborate sec- 
tions dealing with the arbitration of 
rights disputes. The provisions of 
the Ontario statute will be considered 
in some detail since they appear to 
be the most elaborate of all, and also 
since much of the discussion which 
follows deals with experience in On- 
tario. Sections 34(1) and (2) of the 
Ontario Labour Relations Act read 
as follows: 


“34. (1) Every collective agreement 
shall provide for the final and binding 


settlement by arbitration, without 
stoppage of work, of all differences 
between the parties arising from the 
interpretation, application, adminis- 
tration or alleged violation of the 
agreement, including any question as 
to whether a matter is arbitrable. (Em- 
phasis supplied) .® 





* The Industrial Relations and Disputes In- 
vestigation Act, 1948, Ch. 54, Sec. 19. 
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Sec. 34(1). 
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“(2) If a collective agreement does 
not contain such a provision as is 
mentioned in subsection 1, it shall be 
deemed to contain the following pro- 
vision: ‘Where a difference arises 
between the parties relating to the 
interpretation, application or admin- 
istration of this agreement, including 
any question as to whether a matter 
is arbitrable, or where an allegation 
is made that this agreement has been 
violated, either of the parties may, 
after exhausting any grievance pro- 
cedure established by this agreement, 
notify the other party in writing of 
its desire to submit the difference or 
allegation to arbitration and the no- 
tice shall contain the name of the 
first party’s appointee to an arbitra- 
tion board. The recipient of the no- 
tice shall within five days inform the 
other party of the name of its ap- 
pointee to the arbitration board. The 
two appointees so selected shall, within 
five days of the appointment of the 
second of them, appoint a third per- 


son who shall be the chairman. If 


the recipient of notice fails to appoint 
an arbitrator, or if the two appointees 
fail to agree upon a chairman within 
the time limited, the appointment shall 
be made by the Minister of Labour 
for Ontario upon the request of either 


party. The arbitration board shall 
hear and determine the difference or 
allegation and shall issue a decision 
and the decision is final and binding 
upon the parties and upon any em- 
ployee affected by it. The decision 
of a majority is the decision of the 
arbitration board, but if there is no 
majority the decision of the chairman 
governs.’ ”’4 

Section 34(2) certainly provides a 
rather comprehensive arbitration clause 
since it spells out in general terms 
the kinds of disputes that must be ar- 
bitrated, makes provision for the ap- 


pointment of an arbitration board, 
and specifies what constitutes a de- 
cision of the board. Hence parties 
not formulating their own arbitration 
clauses can find themselves with this 
rather all-inclusive clause. It can be 
seen from both (1) and (2) 
that the question of arbitrability rests 
initially with the arbitrator, which would 
seem to be a desirable thing since it 
tends to keep this important question 
out of the courts. It is also important 
to note that, in the prescribed provi- 
sion, the decision of the chairman 
shall govern if there is no majority 
decision. I feel this is a desirable ap- 
proach since it does not put the ar- 
bitrator in a position where he has 
to compromise his~own decision. While 
the federal statute merely states that 
the Labor Relations Board shall pre- 
scribe an arbitration provision, the 
Ontario statute spells out the provi- 
sion in detail. 


above 


Section 34(3) of the Ontario Act 
states that the Board, upon applica- 
tion of either party, may modify any 
provision in an arbitration clause as 
long as it conforms with subsection 
(1), but until so modified the provi- 
sion in the collective agreement ap- 
plies. Hence it seems that the par- 
ties do not have to conform strictly 
to the provisions set forth in the 
statute, as long as there is mutual 
consent. 


Section 34(4) states that if there 
is a failure to appoint an arbitrator 
or to constitute an arbitration board, 
the Minister of Labour, upon the re- 
quest of either party, may make the 
necessary appointment(s), and any 
person so appointed shall be deemed 
to have been appointed in accord- 
ance with the terms of the collective 
agreement.® Hence that a 
party cannot escape arbitration by 


it seems 





* Source cited at footnote 3, at Sec. 34(2). 
5 Source cited at footnote 3, at Sec. 34(3). 
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refusing to cooperate in the appoint- 
ment of an arbitrator or arbitration 
board. The provision would also seem 
to make the Minister an important 
appointing agency to arbitration boards. 


A 1960 amendment incorporated 
into the Act as Section 34(6) pro- 
vides that where a party complains to 
the Minister of Labour that the arbi- 
trator or arbitration board has failed 
to render a decision within a reason- 
able time, the Minister may issue 
whatever order he deems necessary 
to ensure that a decision will be 
rendered without further delay.*? While 
this was undoubtedly intended to speed 
up arbitration awards, there is as yet 
no indication of the extent to which 
it has been used. 


Another 1960 amendment included 
as Section 34(7) of the Act states 
that an arbitrator or arbitration board 
has power, among other things, to 
summon and enforce the attendance 
of witnesses and to compel them to 
give evidence on oath in the same 
manner as a court of record in civil 
cases. It also gives the arbitrator 
authority to enter the premises of a 
dispute and interrogate any person 
respecting the dispute, or to author- 
ize any person to do so and report 
back to the arbitrator or arbitration 
board.§ 


Section 34(8) states that the deci- 
sion of an arbitrator or arbitration 
board is binding upon the parties to 
the agreement and upon employees 
covered by the agreement, and that 
the parties shall do or abstain from 
doing anything required of them by 
the decision. This section would seem 
to give the courts ample justification 
to enforce arbitration awards. 


Another important amendment to 
the Ontario Labour Relations Act in 


1960 is worth quoting in full. Section 
34(9) reads as follows: 


“Where a party, employer, trade 
union or employee has failed to com- 
ply with any of the terms of the 
decision of an arbitrator or arbitration 
board, any party, employer, trade union 
or employee affected by the decision 
may, after the expiration of fourteen 
days from the date of the release of 
the decision or the date provided in 
the decision for compliance, which- 
ever is later, file in the office of the 
Registrar of the Supreme Court a 
copy of the decision, exclusive of the 
reasons therefor, in the prescribed 
form, whereupon the decision shall 
be entered in the same way as a 
judgment or order of that court and 
is enforceable as such.”?° 


Prior to 1960, a party, in order to 
bring a court action with respect to 
an arbitration award, had to secure 
leave from the Ontario Labour Rela- 
tions Board. Hence it seems that the 
recent amendment was intended to 
eliminate this step as well as to pos- 
sibly speed up the implementation of 
arbitration awards. However, a party 
could undoubtedly still challenge the 
validity of an award, and hence se- 
cure court review of the award. 


From the foregoing discussion it 
is clear that Ontario has undertaken 
to fully regulate the arbitration of 
labor-management disputes and has 
placed considerable power in the hands 
of the arbitrator or arbitration board. 
The other provinces mentioned above 
have not gone quite as far in this 
respect, but their legislation follows 
the Ontario approach more closely 
than it follows the federal. The labor 
relations statutes of Quebec, Saskat- 
chewan and Prince Edward Island 
have not gone as far in making the 





7 Source cited at footnote 3, at Sec. 34(6). 
® Source cited at footnote 3, at Sec. 34(7). 
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arbitration of rights disputes com- 
pulsory as have the statutes discussed 
above. 


In Quebec, strikes and lockouts are 
not prohibited during the life of a 
collective agreement, but a delay is 
imposed on work stoppages. Section 
24(2) of the Quebec Labour Rela- 
tions Act states that a strike or lock- 
out is prohibited until the dispute 
has been submitted to arbitration as 
provided for in the collective agree- 
ment, or as provided for by the Quebec 
Trade Disputes Act. The decision 
in either case is not binding, but the 
use of economic force is prohibited 
until fourteen days have elapsed after 
the award has been rendered without 
its having been put into effect.’ 
Hence compulsory arbitration of rights 
disputes is provided for, but the de- 
cision of the arbitral machinery is 
not binding nor is the use of eco- 
nomic force absolutely prohibited. 
However, H. D. Woods states that, 
with few exceptions, the parties in 
Quebec do abide by arbitration awards 
and do not resort to the use of eco- 
nomic force during the life of the 
agreement.!” 

The Saskatchewan Trade Union 
Act, wnich governs labor relations in 
the province, does not prohibit strikes 
or lockouts during the life of a col- 
lective agreement, nor does it require 
that rights disputes be settled by ar- 
bitration. However, Section 20 of 
the Act states that a trade ~nion and 
employer may enter into an agree- 
ment to refer disputes to the Labour 
Relations Board. The findings of the 
Board shail be final and binding upon 
the parties, and enforceable as an 


order of the Board.’* This seems, to 
the writer at least, to involve a labor 
relations board too greatly in the 
substantive matters of collective bar- 
gaining. 

Section 13(1) of the Prince Edward 
Island Trade Union Act states that no 
strike or lockout action may be taken 
until disputes have been submitted to 
arbitration in conformity with the 
Arbitration Act.!* 


Just how successful the compulsory 
arbitration of rights disputes in Canada 
has been with respect to preventing 
strikes and lockouts during the term 
of collective agreements is subject to 
question. It has been stated that in 
1956 “twenty-five per cent of the 
strikes in Canada occurred in situa- 
tions where collective agreements were 
in existence.” ** While this included 
only 4 per cent of the workers who 
struck that year and accounted for 
only 5 per cent of time lost, it does 
indicate, nevertheless, that the rather 
extensive legislation compelling arbi- 
tration without stoppage of work has 
not been entirely successful. 


Provisions Affecting Arbitration 
—Ontario 


This section deals with Ontario only 
because this seems to be the only 
province in which studies have been 
conducted with respect to collective 
agreement provisions relating to ar- 
bitration. 


In a study of 130 collective agree- 
ments from all branches of manu- 
facturing in Ontario, C. H. Curtis 
found that only seven agreements stated 





™ Revised Statutes of Quebec, 1941, Ch. 
162A. Sec, 24/2). 

*H. D. Woods, “Canadian Collective 
Bargaining and Dispute Settlement Policy: 
An Appraisal,” Canadian Journal of Eco- 
nomics and Political Science, Vol. 21, No. 4, 
November, 1955, p. 451. 
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8 Revised Statutes of Saskatchewan, 1953, 
Ch. 259, Sec. 20. 

* Revised Statutes of Prince Edwards Is- 
land, 1951, Ch, 164, Sec. 13(1). 

**H. D. Woods and A. Bromke, “Major 
Issues in Union-Management Relations,” 
Labour Relations Trends: Retrospect and 
Prospect, H. D. Woods, ed., p. 2. 
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that the arbitration clause of the Labour 
Relations Act (Section 34(2) referred 
to above) was to form the arbitra- 
tion clause in these agreements. One 
agreement made no statement on ar- 
bitration and hence it may be as- 
sumed to contain the clause spelled 
out in the Act. However, the remain- 
ing 122 agreements contained provi- 
sions which differed very little in some 
respects, but differed substantially in 
others from the clause spelled out in 
Section 34(2).4® An example will serve 
to illustrate this point. Sections 34 
(1) and (2) of the Act state that the 
arbitrator or arbitration board shall 
have jurisdiction to decide whether 
or not a matter is arbitrable. How- 
ever, only 20 of the 122 agreements 
in which the parties formulated their 
own arbitration clauses gave the ar- 
bitrator jurisdiction to decide this 
question.'* It seems that either party 
could, by petitioning the Labour Re- 
lations Board under Section 34(3), 
require that the arbitrator have juris- 
diction to decide whether or not a 
matter is arbitrable. 


While arbitration by a single ar- 
bitrator is the most common practice 
in the United States,’® it is generally 
agreed that the tripartite board of 
arbitration is the most predominant 
form of arbitral tribunal in Canada. 
Curtis found that about 70 of the 122 
collective agreements analyzed pro- 
vided for a tripartite board. About 
30 of the agreements provided that 
a two-man board would first consider 
the dispute. If the two-man board failed 
to resolve the dispute, the nominees 
were then to select a chairman, and 
the decision of the three-man board 
was to be final and binding. Only 
about 20 of the 122 agreements pro- 


vided for a single arbitrator.’® Since 
it appears that many of the disputes 
at the two-man board level eventually 
reach the tripartite stage, then 70 out 
of 122 seems to be an understatement 
of the actual proportion of tripartite 
boards. 


It is difficult to evaluate the impact 
of the legislation which, while not 
requiring tripartite boards, neverthe- 
less seems to emphasize them. Wit- 
ness, for example, the arbitration 
provision spelled out in the Ontario 
Act. With respect to three-man boards, 
Professor Bora Laskin, a well-known 
arbitrator in Ontario, says “the con- 
clusion is inescapable, and it is amply 
fortified by experience, that a three- 
man board of arbitration is a waste 
of manpower and of time.’*° He 
maintains that arbitration by a single 
arbitrator would raise the status of 
arbitration by freeing the chairman 
from the post-hearing pressure of his 
associates. Generally speaking, I would 
agree with Laskin, but in many cases 
the nominees to an arbitration board 
may be of invaluable assistance to 
the chairman, particularly in cases 
involving complicated technical mat- 
ters. It seems that a better case could 
be made for making the three-man 
board or single arbitrator an optional 
matter, the particular form to be de- 
cided in conformity with the simplicity 
or complexity of individual arbitra- 
tion cases. 


It is generally agreed, also, that ad 
hoc selection of arbitrators is by far 
the most prevalent method of select- 
ing arbitrators in Ontario, although 
some agreements do provide for the 
selection of a single arbitrator or a 
panel of rotating arbitrators to serve 
for the life of a particular agreement. 





7° C. H. Curtis, Labour Arbitration Proce- 
dures, p. 25. 

*7 Source cited at footnote 16, at p. 27. 

**F. Elkouri and E. A. Elkouri, How 
Arbitration Works, p. 45. 
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For example, the 1959 agreement be- 
tween the Ford Motor Company of 
Canada and the VU. A. W. provided 
for a permanent panel of five umpires, 
with the umpires to be chosen in turn 
from this panel.2!, The 1958 master 
agreement between General Motors 
of Canada and the U. A. W. provided 
for a single arbitrator to serve during 
the term of the agreement. The agree- 
ment also provided that the tenure of 
an arbitrator could be terminated at 
the wish of either party.*? 

There seems to be a great division 
of opinion among arbitrators in On- 
tario regarding an arbitrator’s power 
to award remedies for breach of a 
collective agreement. It is unusual 
for collective agreements in Ontario 
to stipulate remedies where agree- 
ments have been violated, except in 
cases of unjust discharge. In such 
cases it is generally provided that the 
arbitrator or arbitration board may 
reinstate an employee with or with- 
out back pay. Where such remedial 
provisions are lacking, many arbi- 
trators interpret this to mean that 
they cannot award remedies. Professor 
Laskin, the most outspoken arbitrator 
in Ontario on this point, says that 
“this is an abdication of adjucative 
authority. Given jurisdiction over a 
case, a board or arbitral tribunal must 
enjoy the necessary procedural and 
remedial power to vindicate the per- 
son wronged.””* I would agree with 
Laskin on this point. To hold the 
contrary could invite one of two things. 
Either the parties could violate col- 
lective agreements without making 


good the wronged party—which would 
result in a mockery of arbitration, or 
collective agreements could become 
cluttered up with damage provisions 
—which could lead to rigidity. 


Professor Laskin has participated in 
several arbitration cases in which he 
awarded damages against the unions in- 
volved for strikes in violation of no- 
strike clauses. In a 1951 arbitra- 
tion case, Canadian General Electric v. 
United Electrical, Radio and Machine 
Workers Union, he awarded the com- 
pany damages of more than $9,000 for 
a strike in violation of the no-strike 
clause of the collective agreement.** 
When the union refused to abide by 
the award, the company secured the 
amount awarded by withholding union 
dues checked off employees’ pay.”® 

In a 1959 case, Polymer Corporation, 
Sarnia, Ontario v. Oil, Chemical and 
Atomic Workers International Union 
Local 16-14, the majority of the arbi- 
tration board, of which Laskin was 
the chairman, concluded that the board 
had power to award damages for a 
violation of the no-strike clause of the 
agreement even though there was no 
express provision in the agreement giv- 
ing the board such power.*® The 
majority report remarked that “[t]he 
silence of a collective agreement on a 
Board’s remedial authority can no 
more be taken 
authority then can its silence on pro- 
cedure be taken to thwart the Board 
in proceeding with a hearing on the 
merits of a case committed for its 
determination.”?*7 The union argued 


as excluding such 





21 Automobile Workers, United, Interna- 
national Union, Locals 200, 584, and 707 and 
Ford Motor Company of Canada, Agreement 
between, January 12, 1959—December 1, 1961, 
p. 44. 

22 Automobile Workers, United, Internation- 
al Union, Locals 222, 195, 199, 303, and 27 
and General Motors of Canada (and other 
subsidiaries), Master Agreement between, 
January 5, 1958—October 31, 1961, p. 30. 

“8 Source cited at footnote 20, at p. 34. 
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** Norton Anderson, “Can You Collect 
Strike Damages?” The Financial Post, Janu- 
ary 21, 1961, p. 36. 

*5 Source cited at footnote 16, at p. 83. 


*°See “Arbitration Board’s Power to 
Award Dameges for Breach of Agreement,” 
Labour Gasetie, Vol. LX, No. 1, January 
29, 1960, pp. 32—38 for a full report of the 
board’s award. 

27 Source cited at footnote 26, at p. 33. 
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that no such relief was stipulated in 
the agreement, that the awarding of 
damages would add to the agreement 
which contained a clause prohibiting 
the board from doing so, that the 
agreement is a product of voluntary 
action and that the parties cannot be 
deemed to have committed themselves 
beyond that which they expressed in 
their contractual relationship. How- 
ever, the majority of the arbitration 
board found strong statutory support 
in the Industrial Relations and Dis- 
putes Investigation Act which requires 
the parties to submit contract inter- 
pretation disputes to arbitration, and 
which furthermore provides that the 
decision of the arbitrators is final and 
binding. The majority go to some 
length to state that they were not 
imposing a penalty, but were merely 
awarding damages for breach of the 
collective agreement. The decision 
of the board was upheld by the On- 
tario Supreme Court in 1961. The 
Court’s decision will be discussed in 
the following section. 


Because of the divergence of opinion 
on the arbitrator’s power to award 
compensation for violations of col- 
lective agreements, unions have in- 
creasingly sought to include clauses 
in collective agreements giving arbi- 
trators specific power to award com- 
pensation. Although, as stated above, 
many agreements grant such power 
in cases of unjust discharge, relatively 
few agreements contain provisions 
granting such power for violations of 
seniority, discipline or other provi- 
sions of collective agreements.?® 


Judicial Review and Award 
Enforcement 

It is now pretty well established 
that parties wishing to test the valid- 
ity of an arbitration award can go to 


the courts for the purpose. In the 
famous case, Re International Nickel 
Company and Rivando, 1956, Ontario 
Court of Appeal held that arbitration 
boards are statutory tribunals and 
hence subject to court review. At 
page 386 of the report, J. A. Ayles- 
worth says: “With respect, it seems 
clear to me that the element and 
degree of compulsion inherent in the 
Labour Relations Act regarding ar- 
bitration of industrial disputes estab- 
lishes the instant board of arbitration 
as a statutory board. If this be so, 
then admittedly certiorari may issue 
to it from this Court.’’*® In this case 
the arbitration board was called upon 
to interpret the words “absence with- 
out leave” and “quit” in the collective 
agreement where the agreement stated 
that absence without leave for a period 
of over 14 days constituted a “quit.” 
The employee involved was sentenced 
to a short prison term. He had asked 
for a leave of absence but it was re- 
fused. The arbitration board held that 
under the circumstances the employee 
had not quit. The employer main- 
tained that the board had exceeded 
its jurisdiction by interpreting “ab- 
sence without leave” to mean “wilful 
absence without leave.” The Court 
of Appeal upheld the Board on the 
grounds that it did not alter the 
agreement or exceed its jurisdiction, 
but had merely interpreted the agree- 
ment. 


The British Columbia Supreme Court, 
on a motion by a union, set aside an 
award in 1956 on the grounds of legal 
misconduct on the part of the arbi- 
trators. The members of the board 
had accepted evidence in the absence 
of the parties, and the court held that 
the board’s acting on such inadmissible 
evidence amounted to legal misconduct 
on the part of the arbitrators.*° 





*® Martin L. Levinson, Discharge and Dis- 
cipline in Ontario, p. 30. 
*° Source cited at footnote 28, at pp. 81—82. 
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It appears that the principal grounds 
upon which courts will set aside ar- 
bitration awards are fraud, excess of 
jurisdiction, mistake and misconduct.*? 


Reference was made in the previous 
section to the Polymer case of 1959 in 
which the arbitration board awarded 
the company damages for a breach of 
the no-strike clause of the agreement. 
On January 23, 1961, Chief Justice 
McRuer of the Ontario High Court, 
in certiorari proceedings to quash the 
award of the board, upheld the award 
and ruled that it was within the 
power of the arbitration board to as- 
and award damages.** Chief 
Justice McRuer held that under the 
terms of the collective agreement and 
the provisions of the IRDI Act, the 
court had power to construe the agree- 
ment and delineate the jurisdiction 
of the arbitrators. He also indicated 
that since the statute required that 
all differences between the parties 
must be settled without stoppage of 
work and, since neither party could 
nullify the agreement merely because 
the other had violated it, this gave 
stronger reason for the awarding of 
damages than would a mere com- 
mercial contract. It was made clear 
that the court was ruling only on the 
power of the arbitration board to 
award an employer for breach of the 
agreement. The court was not de- 
ciding whether an action might be 
brought in the courts to secure the 
damages awarded for breach of the 
agreement. 


sess 


Prior to the 1960 amendment to 
the Ontario Labour Relations Act 
(Section 34(9) referred to above), a 
party aggrieved by the failure of the 
other to implement an arbitration 
award had to secure permission from 


the Ontario Labour Relations Board 
in order to prosecute.** In the Hamul- 
ton Cotton Case (1954), the union peti- 
tioned the Board for leave to prosecute 
the employer for failing to implement 
an award. The Board refused leave 
since it found that the arbitrator had 
exceeded his jurisdiction and had thus 
made a bad award. However, the 
Board did grant leave to prosecute 
in the Canadian Acme Screw and Gear 
case (1954). The Board found that 
the arbitration board had not been 
guilty of misconduct, and that there 
was nothing on the face of the award 
to indicate that the arbitration board 
had exceeded its jurisdiction. In the 
Electro Metallurgical case the Board 
found that the award itself was good 
and that the employer made a reason- 
able proposal to implement it. Hence 
it refused leave to prosecute. It ap- 
pears, therefore, that the Board would 
grant leave to prosecute if it found 
that the award was good, and that 
the respondent had not taken reason- 
able steps to implement it. It denied 
permission where it found the award 
to be bad. 


It is obvious that this procedure 
involved the Labour Relations Board 
in the merits of a case in determining 
whether or not it would grant leave 


to prosecute. However, it indicated 
that it was ‘ disposed to follow 
the ruling of a New York court and 
go no further in its review of an 
award than is necessary to determine 
that the arbitrator is not guilty of 
misconduct and that he has not ex- 
ceeded his jurisdiction. The Board 
states that it is not prepared to rule 
on the soundness of his judgment 
either on the law or the facts before 
him and that it is not prepared either 





** Source cited at footnote 30, at p. 252. 

*2 For a discussion of this decision, see 
“Legal Decisions Affecting Labour,” Labour 
Gazette, Vol. LX1, No. 4, April 28, 1961, pp. 
379—382. 
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°° Source cited at footnote 16, at pp. 83— 
84. 





to go into the intricacies of the question 
of jurisdiction.”*4 The 1960 amendment 
to the Act seems to have eliminated 
the need for obtaining leave from the 
Board to prosecute, since, under the 
amendment, an arbitration award can 
now be filed in the office of the Reg- 
istrar of the Supreme Court of On- 
tario and become an order of that court. 


The problem of judicial enforce- 
ment of! arbitration awards against 
unions is somewhat complicated be- 
cause of the uncertainty surrounding 
the legal entity of unions in Canada. 
However, in /nternational Brotherhood 
of Teamsters et al., Local 213 v. Henry 
Therien, the Supreme Court of Canada 
on January 26, 1960 held “that the 
union was a legal entity that may be 
held liable in its name for damages, 
either for a breach of a provision of 
the Labour Relations Act or under 
the common law.”*® Also, Chief Justice 
McRuer in the Polymer decision re- 
ferred to above was of the opinion 
that the principles of law applied by 
the Supreme Court of Canada in the 
Therien case should be applied to the 
case under review. Hence it seems 
that he would hold that unions in 
Ontario have the capacity to incur 
liability for damages. These recent deci- 
sions may help to resolve this rather 
uncertain problem. 


Since the Ontario courts have now 
demonstrated their willingness to re- 
view arbitration awards, it is possible 
that court intervention could become 
greater in the future. The writer 
would view such a trend with some 
misgivings since he feels that courts 
are not properly equipped forums for 
the resolution of labor-management 
disputes. Just what the new amend- 


ment to the Ontario Labour Relations 
Act, permitting arbitration awards to 
become orders of the Supreme Court, 
will do remains to be seen. Presum- 
ably, the objecting party could secure 
a review of the award, upon the 
showing of sufficient grounds, before 
having to comply with the award. 


Arbitration 
in Canadian Industries 


A number of illuminating studies 
have been conducted on the use of 
third party intervention in labor- 
management relations in Canada, three 
of which deal to some extent with 
the use of arbitration. The findings 
of these three studies are briefly sum- 
marized below. 


Arbitration in the Alberta Coal In- 
dustry, 1900-1951.°®—Prior to 1906, 
third party intervention in this in- 
dustry was on an ad hoc basis. How- 
ever, the 1905 agreement between the 
Galt Mine and the United Mine Work- 
ers made the first provision for an 
independent chairman. In the case 
of a dispute, the agreement provided 
fot a four-man board of arbitration. 
Two members were to be appointed 
by the union and two by the com- 
pany, but none was to be a party to 
the dispute. If they agreed on a reso- 
lution, their decision was to be bind- 
ing on both parties. If no agreement 
was reached at this stage, the nominees 
were to elect an independent chair- 
man. If they failed to agree on a 
chairman, the Chief Justice of the 
Alberta Supreme Court was to be 
asked either to act as chairman or to 
appoint someone to that position. The 
decision of a majority of the five-man 
board was to be final and binding 





** Source cited at footnote 16, at p. 85. 

%°“T egal Decisions Affecting Labour,” 
Labour Gazette, Vol. LX, No. 3, March 31, 
1960, p. 276. 

©The material in this section is taken 
from: D. E. Armstrong and Muriel Arm- 
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on the parties. In 1907, the arbitra- 
tion provision in this agreement was 
incorporated into the district-wide 
agreement between the Western Coal 
Operators’ Association and the United 
Mine Workers Union. 


The use of this arbitration ma- 
chinery fluctuated greatly over the 
years from 1907 to 1951. Two periods, 
however, stand out for the extensive 
use made of arbitration. They are 
the period from 1911 to 1915, and the 
period from 1947 to 1951—the date 
on which the study was completed. 


From 1907 to 1911, practically all 
disputes appear to have been settled 
by government conciliation boards. 
There is record of only one dispute 
going before the independent chair- 
man before 1911.*7 


The Armstrongs state that “from 
November, 1911 until 1915 there was 
a four year period which has a strong 
claim for being the golden age of 
voluntary arbitration’**® in this in- 


dustry. Only one or two work stop- 
pages occurred during the period, and 
the independent chairman arbitrated 
practically every dispute that was not 


settled at the two-party stage. It 
appears, too, that the chairman ac- 
tually made the decisions, and that 
the four-man board did not function 
too effectively. 

The two-year agreement signed in 
1915 granted no wage increases, and 
there followed a series of strikes from 
1915 until 1917. The independent 
chairman machinery was used very 
little during this period. The work- 
ers went out on strike in the 1917 
negotiations, and the federal govern- 
ment thereupon established the Di- 
rector of Coal Operations, who func- 
tioned as a compulsory arbitrator 
from June, 1917, until June, 1921. If 


either party refused to comply with 
his orders or directions, the Royal 
Northwest Mounted Police were to 
enforce them. From 1921 to 1924 
there was very little use made of the 
independent chairman, and between 
1924 and 1932 there is no record of 
any dispute coming before an arbi- 
trator appointed under the terms of a 
collective agreement. One reason given 
for this was that the United Mine 
Workers was badly weakened by inter- 
union rivalry during part of this period. 
After 1932, the use of independent 
chairman again appeared, particularly 
in mines organized by the United 
Mine Workers. From 1932 to 1942, 
24 arbitrations were recorded.*® 


Compulsory arbitration was again 
introduced during World War II, but 
it was not used as extensively as in 
World War I. The year 1947 saw the 
beginning of the second period of 
successful voluntary arbitration under 
collective agreements. From 1947 to 
1952 “virtually all disputes not settled 
at the two party have 
settled by independent chairmen.’’*? 


been 


stage 


Although there has been a long 
history of the use of independent 
chairmen in this industry, it is inter- 
esting to note that both sides have 
refused to appoint a permanent inde- 
pendent chairman. 


The Armstrongs concluded that 
voluntary arbitration in this industry 
was successful when the underlying 
social and economic conditions were 
favorable, but not otherwise. The 
favorable factors were considered to 
include the following: “the union 
was secure; the cost-of-living was 
stable, or at least not advancing 
faster than the wage rate; and the 
strength of the two parties was fairly 
equally matched.’’*! 





*7 Source cited at footnote 36, at p. 48. 
*§ Source cited at footnote 36, at p. 34. 
*° Source cited at footnote 36, at p. 49. 
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Arbitration in the Mens’ Garment 
Industry in Quebec, 1914-1954.4?— 
This section deals with the use and 
influence of the impartial chairman 
system of arbitration in the mens’ 
garment industry in Quebec. Although 
less than two-thirds of the employees 
in the industry are organized, there 
are two well-established unions in the 
industry, namely, the Amalgamated 
Clothing Workers of America (here- 
inafter referred to as the Amalgam- 
ated) and La Federation Nationale des 
Travailleurs de  Industre du V etements, 
‘Inc., a member of the Catholic syn- 
dicate. The Amalgamated is the largest 
and most influential union in the in- 
dustry, and is the union with which 
we shall be primarily concerned. There 
are also a number of employers’ as- 
sociations in the industry, but the 
most significant for our purpose is 
the Associated Clothing Manufactur- 
ers of the Province of Quebec (here- 
inafter referred to as the Associated 
Clothing Manufacturers). This asso- 
ciation includes many Montreal and 
district manufacturers that recognize 
the Amalgamated as the bargaining 
agent for their employees. It is be- 
tween this manufacturers association 
and the Amalgamated that the im- 
partial chairman system is used. In 
1952, the association comprised 20 
firms which employed about 28 per 
cent of the total labor force in the 
mens clothing industry in Quebec.** 
The association, through its Labour 
Committee, bargains with the Mon- 
treal Joint Board of the Amalgam- 
ated, and the terms of such agree- 
ments are applicable to all member 
firms of the association. 


The impartial chairman system was 


established around 1935. Since that 
time only three men have served in 


that capacity. The first served from 
1935 to 1949, the second from 1949 
to 1951 and the third from 1951 to 
1957. The chairman is to hold office 
for the life of the collective agree- 
ment, and can be removed only by 
the written consent of both parties. 


The impartial chairman is used in 
the arbitration of interest disputes as 
well as in the arbitration of rights 
disputes. If a deadlock develops in 
the negotiation of a collective agree- 
ment, the dispute is often submitted 
to the impartial chairman who acts 
as an ad hoc arbitrator, with the parties 
agreeing in advance to be bound by 
his award. The parties rarely call 
upon the conciliation service of the 
provincial government. The umpire 
is used, also, during the reopening of 
agreements. Under the three-year 
agreement signed in 1952, the subjects 
of wages, hours and fringe benefits 
were subject to annual renegotiation 
during the life of the agreement. Dur- 
ing the reopening, the parties were to 
negotiate for a minimum of 45 days, 
and if a deadlock developed the dis- 
pute was then to be submitted to the 
impartial umpire for a final and bind- 
ing decision. Furthermore, the im- 
partial umpire is given authority to 
render binding decision on all rights 
disputes arising during the life of the 
agreement. 

The emphasis by the parties and 
umpire is on the speedy and amicable 
resolution of disputes. Although griev- 
ances normally go through a two-step 
grievance procedure before arbitra- 
tion, in emergency cases either party 
may demand an immediate hearing 
before the chairman upon giving four 
hours notice. 

The impartial chairman acts very 


much in accordance with the role 





*? The material in this section is taken 
from: Michael Brecher, “Patterns of Ac- 
commodation in the Mens’ Garment In- 
dustry of Quebec 1914—1954,” Patterns of 
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suggested by George Taylor. He 
“combines the roles of arbitrator and 
conciliator, with emphasis on the 
latter.”*4 Hence his decisions reflect 
a fusion of arbitration and mediation. 
Cases involving the strict judicial ap- 
proach have been comparatively few 
in number. The bulk of these related 
to temporary work stoppages and the 
discharge of employees without sufh- 
Pure compromise deci- 
have been relatively few in 
number. Criteria on which awards 
were made included the balancing of 
the rights of the two parties, the pro- 
motion of harmony between the par- 
ties and established practice in the 
industry, but far more frequently, 
the awards were based on equity and 
good conscience. 


cient cause. 
sions 


One of the principal characteristics 
of the impartial chairman system of 
arbitration between the Amalgamated 
and the Associated Clothing Manu- 
facturers “is that while formally con- 
fined to about 30 per cent of the 
industry, its de facto jurisdiction ex- 
tends throughout the province.”’*® 
This effect is accomplished in three 
ways. First, there has been a gentle- 
man’s agreement in recent years where- 
by agreements negotiated by the 
Amalgamated and the Association 
have been accepted by other plants. 
Secondly, the collective agreements 
between the Amalgamated and the 
Association set a pattern which is 
closely followed by the rural section 
of the industry. Thirdly, the agree- 
ments and arbitral decisions between 
the Amalgamated and the Associated 
Clothing Manufacturers affect the 
whole industry in as much as the 


major awards have been incorporated 


into the decree and have thereby af- 


fected all firms and employees in the 
industry. The decree relating to the 
mens’ and boys’ clothing industry is 
the basic legal charter governing 
major aspects of the industry’s labor- 
management relations. When the de- 
cree became law in 1935, it was the 
extension of the agreement between 
the Amalgamated and the Associa- 
tion and was intended to impose upon 
nonunion employers some of the con- 
ditions existing in the union shops. 
The original decree has been amended 
from time to time since 1935, and has 
often included many of the important 
awards of the impartial chairman. 


While the employers seem to be 
somewhat less attached to the impartial 
chairman system than is the Amal- 
gamated, nevertheless, they seem well 
pleased with its results, primarily 
because it assures them uninterrupted 
production in an industry in which 
this is important. Brecher states that 
there is “virtually unanimous con- 
sensus among employers that Hill- 
man, personally, and the Amalgamated, 
in general, have greatly facilitated 
the growth of harmony in labour- 
management relations.’’*® 

Arbitration in Construction.’’*’ 
Like most Canadian statutes relating 
to industrial relations, the British Co- 
lumbia Industrial Conciliation and 
Arbitration Act of 1947 contained a 
provision prohibiting strikes and lock- 
outs during the life of an agreement, 
and made the arbitration of rights 
disputes compulsory. Also, the find- 
ings of a board of conciliation in in- 
terest disputes could be made final 
and binding. if both parties to the 
dispute agreed in writing to the ar- 
rangement beforehand. In practice 
very few disputes arising out of the 





‘* Source cited at footnote 42, at p. 134. 
** Source cited at footnote 42, at p. 160. 
** Source cited at footnote 42, at p. 164. 
** The material in this section is taken 
from: Stuart Jamieson, “Labour Dispute 
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negotiation of agreements in this in- 
dustry were submitted to this type 
of arbitration during the period cov- 
ered by the study. Jamieson states 
that there is record of only two such 
cases of arbitration as a means of 
settling the terms of new agreements 
in the construction industry from 
1948-1952.48 Both cases involved sit- 
uations of individual employer bar- 
gaining where wage rates were out 
of line with those of competitors. The 
local unions involved were newly or- 
ganized and weak. Hence both par- 
ties in each case were in a weak 
bargaining position. 


Most collective agreements in the 
industry are negotiated between union 
and employer associations. Hence it 
is difficult, under these circumstances, 
to get all the parties to agree to 
arbitrate interest disputes. It is also 
difficult to get conciliation board chair- 
men who are acceptable to both par- 
ties, for “after participating in the 
settlement of two or three disputes 
they tend to be identified as pro- 
union or pro-employer, and thus un- 
satisfactory to one side or the other.”*® 
It appears, therefore, that there is 
little use made of arbitration in rights 
disputes as contemplated in the British 
Columbia statute. 


Collective agreements in the in- 
dustry usually make provision for the 
resolution of rights disputes by arbi- 
tration. Generally, when a dispute 
cannot be settled by the business 
agent and employer directly involved, 
it is referred to a committee of the 
union and employers’ association in 
whose trade jurisdiction it lies. Where 
the committee is unable to resolve 
the dispute, it is then referred to 
arbitration. 


Apparently comparatively few dis- 
putes in the building trades are re- 


ferred to arbitration. Because of the 
time required to go through the ar- 
bitration procedure and get an arbi- 
tration award, and also, because of 
the short duration of many jobs, there 
is a relatively high frequency of wild- 
cat strikes. From 1948 to 1952, there 
were eleven wildcat strikes, most of 
which were disputes under collective 
agreements and hence in violation of 
the British Columbia statute.5° Dis- 
pute settlement machinery under col- 
lective agreements was more effective 
in settling disputes in major urban 
centres, apparently without much need 
for arbitration, than was true for the 
more remote areas. This appears to 
be largely due to the fact that the 
parties in the urban centres were 
subject to direct pressure from the 
union councils or employer associa- 
tions, as well as from the Labour 
Relations Board. Furthermore, much 
of the work of the unions’ business 
agents was concerned with settling 
disputes. Such pressure and facilities 
did not exist in the more remote 
areas. This is primarily why eight of 
the 11 unauthorized strikes occurred 
in communities at a considerable dis- 
tance from the urban centres.5' The 
time factor on jobs of short duration 
largely explains the prevalence of un- 
authorized strikes, particularly in the 
more remote areas. For this reason 
the parties often shortcut the griev- 
ance machinery and go directly to 
arbitration. 

Jamieson states that up to 1953 
there was a growing tendency to re- 
fer rights disputes to. the Labour 
Relations Board, thus making it an 
arbitration board in these cases. Higher 
official in the Provincial Department of 
Labour viewed this trend with dis- 
favor since the Board was becoming 
involved in matters not directly with- 
in its powers under the Act. It was 





“8 Source cited at footnote 47, at p. 221. 
*° Source cited at footnote 47, at p. 222. 
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feared that participation in these dis- 
putes would weaken the Board’s effi- 
ciency and status as a law enforcement 
agency, as well as involve the gov- 
ernment unduly in the substantive 
matters of labor-management rela- 
tions. When the Industrial Concilia- 
tion and Arbitration Act was replaced 
by the Labour Relations Act in 1954, 
a number of the Board’s powers were 
placed directly under the Minister of 
Labour, presumably to take it out of 
the area of arbitration. 


Conclusions 


One obvious conclusion I have come 
to is that far too few studies have been 
conducted with respect to the arbitra- 
tion of labor-management disputes in 
Canada to give a good indication of how 
arbitration works in that country. Al- 
though the studies by Curtis and Levin- 
son and those edited by Woods mark 
important beginnings, much yet needs 
to be done before one could effectively 
evaluate the arbitration in 
Canada. 


use of 


It is interesting to find that the 
federal government and most of the 
provincial governments have legislated 
so extensively with respect to the com- 
pulsory arbitration of rights disputes in 
labor-management relations. However, 
Canada has a long history of compul- 
sory dispute machinery in labor-man- 
agement relations. Since the beginning 
of the century, legislation has existed 
providing for the compulsory concilia- 
tion of contract negotiation disputes. 
When the Wartime 
Regulations were passed in 1944 in- 
corporating Wagner Act principles en- 
couraging collective bargaining, but 


Labour Relations 


retaining compulsory conciliation, the 
inclusion of compulsory arbitration 
of rights disputes was merely an ex- 
tension of a long-standing philosophy 
of compulsory dispute settlement. It 
might be pointed out here that while 


Canadian Arbitration 


the arbitration of rights disputes is not 
compulsory in the United States, a re- 
cent study found that 94 per cent of 
the agreements studies contained arbi- 
tration as the final step in the grievance 
procedure. Hence the results are not 
too much different in the two countries 
with respect to the widespread use of 
arbitration. However, while I strongly 
favor the use of arbitration of rights 
disputes, I feel this action should be 
voluntary on the part of the parties. | 
also feel that the parties and arbitrators 
should be free to work out the problems 
of arbitration in their own way, rather 
than having to conform to extensive 
legislation with respect to them. 

The three studies discussing the use 
of arbitration in particular industries in 
Canada point to some of the underlying 
factors that seem to affect the effective 
use of arbitration. These factors, | 
would suggest, include the economic 
conditions of the industry, the philoso- 
phies of the unions regarding the use 
of arbitration, and the extent to which 
the unions are organized and secure in 
their relations with employers. Arbi- 
tration in the Alberta industry 
seemed to work best during periods 
when the United Mine Workers Union 
was strongly organized. The impartial 
umpire system in the Quebec mens’ 


coal 


clothing industry has been successful 
primarily because of the economic 
conditions of the industry and the 
philosophy of the Amalgamated Cloth- 
ing Workers Union with respect to the 
use of arbitration. The study of arbi- 
tration in the construction industry in 
British Columbia points to the effect 
that industry conditions can have on 
the use of arbitration. Also, during 
the period under review, the unions 
were only becoming fairly strongly or- 
ganized. 


Both of these factors con 
tributed to the lack of extensive use of 
arbitration. 


My own philosophy of arbitration 
finds its greatest expression in Canada 
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in the impartial chairman system in the the parties in the manner they prefer. 
Quebec mens’ clothing industry. In this This is as it should be, for arbitration 
in labor-management relations should 
serve to promote the interests of the 
parties in a harmonious manner. 


relationship a great deal of authority 
is placed in the hands of the impartial 
chairman, yet experience has shown that 
the system has served to accommodate [The End] 





MEN v. MACHINES 


An industrial management expert from the Massachusetts Insti- 
tute of Technology claims that machines are replacing men to 
so great an extent that some new system besides wages and salaries 
will have to be found for distributing wealth. 


Dr. Bernard J. Muller-Thym, Professor of Industrial Management 
at the Massachusetts Institute of Technology, addressed a conference 
on American population trends at Arden House attended by leading social 
scientists from 31 colleges and universities throughout the United States 
and by a comparable number of top executives from the life insurance busi- 
ness. The three-day conference is sponsored jointly by the Columbia Uni- 
versity Graduate School of Business and the Institute of Life Insurance. 





Dr. Muller-Thym said, “The shift in skills required to produce 
wealth is going to be greater than any retraining of workers or other 
palliatives can solve. Chronic unemployment is here to stay and it is 
going to grow. That is why we must invent a new way to distribute 





wealth to a populace that is primarily a non-working populace. And 
we have just barely enough time to find it. 


“T once thought that common stocks were the answer. But they 
are not, because they have become increasingly divorced from what 
was supposed to give them value—-company earnings. They have 
become a commodity themselves—a medium of exchange, a mere chip 
in a gambling game.” 


Dr. Muller-Thym said that, to find a parallel for the technological 
revolution now underway, “we would have to go back 5,000 to 10,000 
years to the beginning of the Neolithic Age, when man stopped roving 
and began to live in one place, when he invented the wheel, when 
agriculture began and when he first conceived the idea of property 
and ownership. 


“The ways in which we are now organizing work are a direct 
reversal of the ways that were prominent until the past decade. 
Until now, servile work has constituted the greatest percentage of all 
work done. This includes physical work by the lowest ranking un- 
skilled laborer up to the handling of factual data by a company vice- 
president. Only a small percentage of work involves real intelligence 
and freedom of choice. And today a fair percentage of all work can be 
done by machine—including the automation of information as well 
as physical work.” 
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Labor Relations 


in the Public Service 


By ARVID ANDERSON 





The question of whether government employees have the right to 
organize and bargain collectively has been at issue for several 
decades. The author of this article presents an exhaustive analysis 
of the present status of public employee unions. Mr. Anderson is 
Commissioner of the Wisconsin Employment Relations Board. This 
article originally appeared in the July, 1961 Wisconsin Law Review. 





ry? HE ENACTMENT OF CHAPTER 509 of the Wisconsin laws 

of 1959 affecting public employers, employees and labor unions 
has drawn attention to a number of legal questions. This chapter 
relates to the right of employees of local units of government to form 
and join labor organizations and to be represented by such labor 
organizations in conferences and negotiations with their governmental 
employers on questions of wages, hours and conditions of employment. 


Chapter 509 defines a municipal employer as any city, county, 
village, town, metropolitan sewerage district, school district or other 
political subdivision of the state.1 Municipal employees include any 
employee of a municipal employer except city and village policemen, 
sheriff’s deputies and county traffic officers.2 The statute does not 
cover employees of the state government nor any supervisory em- 
ployees. This statute exemplifies the growth of legislation relating 
to labor relations in the public service. 


A very sharp increase in the membership of public employee 
unions has occurred since World War II. Today more than 1 million 
of the 8.5 million persons employed by federal, state and local govern- 
ments in the United States belong to a labor organization.* The 
considerable increase in union membership among public employees 
has been accompanied by an increase in the number of public em- 
ployee disputes, including strikes. In 1960, Milwaukee experienced 
a three-day strike by its garbage removal employees. The village of 
Shorewood (Milwaukee county) was the site of a ten-day strike of 
garbage and rubbish collectors, water meter readers and street and 





* Wisconsin Laws 1959, ch. 509, sec. 1 [111.70(1) (a) ]. 
* Wisconsin Laws 1959, ch. 509, sec. 1 [111.70(1)(b)]. 
*83 Monthly Labor Review (1960); 40 Survey of Current Business (1960) 
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water line maintenance employees in 
1960. Major public employee strikes 
have also occurred in New York City, 
which recently experienced a teachers’ 
strike, and in Los Angeles, where 
employees of the Los Angeles Metro- 
politan Transit Authority recently 
struck. 


Therefore, it is appropriate to con- 
sider several legal questions relating 
to public employer-employee labor 
relations. Some of the more specific 
legal problems of labor relations in 
the public service are as follows: 


1. Do public employees have the 
right to strike or picket in support 
of their demands for improved wages, 
hours or conditions of employment? 


2. Should the right to strike in 
public employment be protected, lim- 
ited, or prohibited ? 

3. Do all public employees have 
the right to join a labor organization 
of their own choosing? 


4. Do public employers have the 
duty to recognize labor unions as the 
bargaining representative for its public 
employees ? 

5. Can a public employer grant 
recognition to a labor organization 
as the exclusive bargaining agent for 
certain of its employees? 

6. Do public employers have the 
duty to bargain collectively or to 
engage in conferences and negotia- 
tions with representatives of their 
employees on wages, hours and con- 
ditions of employment? 

7. Can public employers be required 
to enter into a collective bargaining 
agreement with a labor union? 

8. Do public employees have the 
right to avail themselves of grievance 
procedures to resolve complaints over 
their conditions of employment? 

9. May public employers and em- 


ployees or their representatives agree 
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to submit to arbitration grievance 
disputes over contract interpretation 
or terms of employment? 

10. May public employers and em- 
ployees or their representatives use 
mediation services to resolve public 
employer-employee disputes ? 

11. What is the role of fact-finding 
in public employer-employee disputes ? 


Right to Strike 


Public Attitude—In private em- 
ployment, except for certain limited 
categories, definite answers exist under 
state and federal statutes to the ques- 
tions raised above. However, as will 
be seen, answers to the above ques- 
tions are far from certain in the public 
employment area. One of the major 
reasons for this uncertainty is the 
traditional attitude towards public 
employee labor relations which might 
be summarized as follows: 


(1) Unions mean collective bar- 
gaining; (2) Collective bargaining 
means strikes; (3) The right to strike 
in public employment should not ex- 
ist; (4) Therefore, there is no need 
for public employee unions or collec- 
tive bargaining in public employment. 

This view was illustrated during 
the recent political campaign in Wis- 
consin when a gubernatorial candidate 
issued a policy statement on public 
employee labor relations that stated 
in part: 

“1. There is no right to strike. A 
strike by government employees sub- 
stitutes force for reason, the govern- 
ment of individuals for that of law, 
and subordinates public health, wel- 
fare and good order to individual gain. 
This creates a situation where govern- 
ment exists not to serve the public 
but for the benefit of the government 
labor force. 

“2. There is no right to collectively 
bargain with the government. Since 
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there is no right to strike, collective 
bargaining is robbed of its mutuality. 
The preservation of an efficient work 
force is a matter of government vested 
in our elected officials—and I do not 
believe that duty can be bargained 
away.’ 

These sentiments have 
pressed even more strongly by the 
Mayor of Milwaukee® and by his 
predecessor. At least three presi- 
dents have also made similar state- 
ments. Calvin Coolidge, while Mayor 
of Boston and confronted with a 
police study, declared: “There is no 
right to strike against public safety 
by anybody, anywhere or at any time.”? 
Woodrow Wilson called strikes by 
public employees, “an intolerable crime 
against civilization.”* President Roose- 
velt, in a 1937 letter to the National 
Federation of Federal Employees, 
wrote: 


been ex- 


“Since their own services have to 
do with the functioning of the Gov- 
ernment, a strike of public employees 
manifests nothing less than an intent 
on their part to prevent or obstruct 
the operations of Government until 
their demands are satisfied. Such 
action, looking toward the paralysis 
of Government by those who have 
sworn to support it, is unthinkable 
and intolerable.”’® 


This thinking concerning public 
employee strikes has been imple- 
mented by the enactment of statutes 
prohibiting public employees from 
striking. The following states, in ad- 
dition to the federal government,’® 
have statutes with such a prohibition : 
Florida, Hawaii, Michigan, Minnesota, 
Nebraska, New York, Ohio, Penn- 
sylvania, Texas and Virginia.’ <A 
number of these statutes 
forth penalties—usually forfeiture of 
employment and, if reinstated, a bar 
against future raises for a fixed period 
of time—for persons who engage in 
such strikes. there have 
been few efforts to apply the penalty 
provisions of the statutes although 
there have been a number of strikes 
where the sanctions could have been 
applied. 

Regardless of the advisability of a 
specific penalty, public authority un- 
doubtedly has disciplinary powers, 
including discharge of public employees 
who engage in a strike, because strike 
activities are not protected as is the 
case in private employment. Appar- 
ently, however, no authority holds 
that an individual employee can be 
forced to return to work under an 
injunction used to halt strike activity.’* 
The Wisconsin legislature recognized 
the constitutional limitations! against 


also set 


However, 








*Kuehn, The Relationship Between Govern- 
ment and Its Employees, Program Paper No. 
1, 1960. 

5 Editorial, Milwaukee 
1960, Sec. 1, p. 1. 

* Zeidler, “A Public Official’s Perspective 
on the Philosophy of Unionism,” Proceed- 
ings of the Public Empleayees and Public Em- 
ployee Unions Institute, University of Wis- 
consin Extension Division, June 7-8, 1960. 

j Teachers Association v. Board 


Sentinel, July 8 


’ 


, Norwalk 
of Education of City of Norwalk, 138 Conn. 
269 (1951), 20 LC {§ 66,543. 

5 Vogel, “What About the Right of the 
Public Employees?” 1 Lasor Law JourNAL 
604 (1950). 

*Letter from President Roosevelt to the 
President of the National Federation of Fed- 
eral Employees, August 16, 1937. 
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69 Stat. 624 (1955), 5 U. S. C 
118p-118r (1958). 


Secs 


1 Fla. 
Laws of 
Mich. Comp. Laws 
(1948); Minn. Stat. 
(1957), as amended, Minn. Laws 1957, ch 
789, Sec. 1 Minn. Stat. Secs. 418.21—418.24 
(1957) ; Neb. Rev. Stat. Secs. 48-801—48-823 
(1960); N. Y.. Civil Service Law Sec. 108 
(McKinney, 1959); Ohio Rev. Code 
717.03, 4117.01-4117.105 (1954); Pa. Stat. 
Ann., Tit. 43, Secs. 215.1—215.15 (Purdon, 
1952, Supp., 1960) ; Tex. Civ. Stat. Sec. 5154c 
(Vernon, 1947) ; Va. Code Ann. Secs. 40-65 
40-67 (1950). 

'? Seitz, “Rights of School Teachers to En- 
gage in Labor Organizational Activities,” 44 
Marquette Law Review 36 (1960). 


Stat. Sec. 839.22(1) 
Hawaii 


(1959) ; Rev'd 
5-7—-5-12 (1955) ; 
423.201—423.208 
Secs. 179.51—179.58 


Secs. 
Secs. 


Secs 
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involuntary servitude by stating that 
the chapter which prohibits strikes 
by employees of private-public utili- 
ties does not require anyone to work 
or to return to work without his 
consent.'* The Wisconsin Statutes 
do not presently either protect or 
prohibit the right to strike in public 
employment. 


Decisions Indicating Judicial Sen- 
timent in Wisconsin.— While there is 
no statutory prohibition on the right 
to strike in public employment in 
Wisconsin, there are some court de- 
cisions which indicate the direction 
our supreme court may take if the 
question arises. 


The Wisconsin supreme court has 
upheld the statutory restriction on 
the right to strike imposed by the 
utility antistrike law.'* In that de- 
cision the court held that the public’s 
right to be protected against the con- 
sequences of a strike in a public utility 
prevailed over the right of the em- 


ployees of a public utility to engage 


in a strike. The ruling was subse- 
quently overturned by the United 
States Supreme Court,'® because the 
state statute imposed a greater re- 
striction on the right to strike than 
that imposed by the Labor Manage- 
ment Relations Act on employees 
engaged in interstate commerce. 


A further indication of the Wiscon- 
sin court’s views may be found in 
an action brought by Door county 
to enjoin picketing against a private 
contractor at the construction site of 
a new city-county courthouse.’® The 
trial court decided for plaintiff relying 
on Section 111.06(2)(b). This statute 


forbids the coercing of an employer 
to encourage his employees to join 
a union. The majority of the court 
sustained this reasoning, but Justice 
Currie, in a concurring opinion, in- 
dicated another ground for sustaining 
the county’s right to relief: 


“A county is an arm or agency of 
the state and in the erection of a 
courthouse, or addition thereto, it is 
engaged in a governmental function 


“The serious delay, which the plain- 
tiff county experienced in the building 
of the addition to its courthouse by 
reason of the unlawful acts of the 
defendants, tended to interfere with 
the performance of its governmental 
functions. While congress may pre- 
empt the field of labor relations as 
they may affect interstate commerce, 
the courts of the state under the 
principle of South Carolina v. United 
States, can protect the governmental 
functioning of the state, or one of 
its agencies, against acts which un- 
lawfully interfere therewith. ie 


This ruling was eventually over- 
turned by the Supreme Court because 
the dispute primarily included private 
contractors subject to the Labor Man- 
agement Relations Act.1* However, 
it would seem to indicate that the 
court will protect governmental func- 
tions against strikes 


Right to Strike in Other Jurisdic- 
tions.—Other jurisdictions have ruled 
on the question of the right to strike 
in public employment. A landmark 
decision was given by the supreme 
court of errors of Connecticut in an 





*® Wisconsin Stat. Sec. 111.64 (1959). 

* Wisconsin Employment Relations Board 
v. Street, Electric Railway and Motor Coach 
Employees, Division 998, 257 Wis. 43 (1950), 
18 LC 965,755; rev’d 340 U. S. 383 (1951), 
19 LC § 66,193. 

18 Street, Electric Railway and Motor Coach 
Employees v. Wisconsin Employment Rela- 
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tions Board, 340 U. S. 383 (1951), 19 LC 
{ 66,193. 

** Door County v. Plumbers Union, Local 
298, 4 Wis. 2d 142 (1958), 34 LC 971,506; 
rev'd 359 U. S. 354 (1959), 37 LC § 65,403. 

*? Case cited at footnote 16, at pp. 153-154. 

*® Plumbers Union, Local 298 v. Door 
County, 359 U. S. 354 (1951), 37 LC ¥ 65,403. 
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action for a declaratory judgment 
brought by the Norwalk Teachers 
Association.’® The Connecticut court 
declared : 


“In the American system, sovereignty 
is inherent in the people. . The 
government so created and empowered 
must employ people to carry on its 
task. Those people are agents of the 
government. They exercise some part 
of the sovereignty entrusted to it. 
They occupy a status entirely different 
from those who carry on a private 
enterprise. They serve the public 
welfare and not a private purpose. 
To say that they can strike is the 
equivalent of saying that they can 
deny the authority of government 
and contravene the public welfare. 
The answer to (e) [the 
right to strike] is ‘No.’ 


question 


Similar conclusions have been reached 
in other jurisdictions.*? A New York 
court has ruled that the Condon- 
Wadlin Act®? barring strikes by 
public employees is not unconstitu- 
tional.?* A similar result was reached 
by the Washington 
when it upheld an injunction obtained 
by the Port of Seattle against a strike 


supreme court 
by Longshoremen.** 

the 
The argument has 


Limitations on Prohibiting 
Right to Strike. 
been advanced that while strikes by 
public employees should be prohibited 
in the case of employees performing 


governmental functions, the same pro- 
hibition should not apply in the case 
of public employees performing pro- 
prietary functions.25 The American 
Civil Liberties Union has issued a 
policy statement on civil rights in 
government employment which noted 
the distinction between the govern- 
mental and proprietary functions of 
governmental services : 

“1. A blanket prohibition of work 
stoppages by any and all groups of 


public employees is unnecessary. Only 


a genuine necessity could justify sub- 
jecting a large part of the population 
to a restraint not imposed upon the 
bulk of our citizens. Government has 
steadily extended into activities of a 
previously private character. A vast 
enlargement of government personnel 
has occurred in recent 
that today approximately one-sixth 
of the American work 
some public payroll. These facts serve 
as cautionary reminders that too ready 
limitations upon the right to strike 
might create a repressive atmosphere 
for which no genuine public need 


decades, so 


force is on 


may exist. 

“2. Where maintenance of uninter- 
rupted service is essential to the com- 
munity, limitations of the right to 
strike may be appropriate, either by 
legislative or administrative action. 
Even in such cases, however, limita- 
tions are fully defensible only if and 
when adequate machinery for han- 





* Case cited at footnote 7. See Annotation, 
31 A. L. R. 2d 1142 (1953). 

” Case cited at footnote 7, at p. 276 

**New York City Transit Authority v. 
Loos, 2 Misc. 2d 926, 154 N. Y. S. 2d 209 
(1956), 30 LC § 70,129; IBEW, Local 976 vw. 
Grand River Dam Authority, 292 P. 2d 1018 
(Okla., 1956), 29 LC ¥ 69,719; City of Cleve- 
land v. Street, Electric Railway and Motor 
Coach Employees, Division 268, 90 N. E. 2d 
711 (Ohio, 1949), 17 LC 65,495; City of 
Los Angeles v. Los Angeles Building & Con- 
struction Trades Council, 94 Cal. App. 2d 36, 
210 P. 2d 305 (1949). 17 LC ¥ 65,395. 
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*2.N. Y. Civil Service Law Sec. 108 (Mc- 
Kinney, 1959). 

*° Pruzen City of New York Board of 
Education, 173 N. E. 2d 237 (1960), 41 LC 
50,131. 

** Port of Seattle v. Longshoremen’s Union, 
52 Wash. 2d 317, 324 P. 2d 1099 (1958), 34 
LC ¥ 71,533. 

°° TBEW, Local 266 v. Salt River Project 
Agricultural Improvement & Power District, 
78 Ariz. 30, 275 P. 2d 393 (1954), 26 LC 
{ 68,729. Compare with case cited at footnote 


24. 
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dling employer-employee relations had 
been established.” *° 


The statement went on to suggest 
that where strikes by public employees 
were prohibited, certain alternate pro- 
cedures should be made available for 
resolving public employee disputes. 


It is also argued that the right to 
strike by public employees should not 
exist where serious harm to the public 
health and safety is threatened. How- 
ever, this test runs into difficulty 
when a comparison is made with 
strikes in private employment. A 
strike by employees of a private elec- 
trical utility would be legal, while 
a strike by employees of a municipal- 
owned water or power system would 
not be protected by statute. Similarly, 
a highway maintenance crew employed 
by a county could not strike with 
legal protection, but a strike by a 
private road contractor would be per- 
missible. Employees of a private 


hospital in Wisconsin have the pro- 
tected right to strike,*7 but employees 


of public hospitals do not have such 
protected right.2* Workers employed 
by private contractors at the Cape 
Canaveral missile site are free to 
strike but federal employees on the 
same project are not. In these illus- 
trations, the threat to public health 
and safety are at least equally serious 
in the event that a strike should 
occur; but in private employment it 
is necessary for the President to find 
that a national emergency exists be- 


fore a major strike may be enjoined, 
even for a limited period.?® 


If economic consequences are con- 
sidered, it is obvious that the public 
is directly affected by strikes and 
collective bargaining negotiations in 
private industry. A strike or contract 
settlement among private utility workers 
frequently results in a fare or rate 
increase which in turn is subject to 
approval by a public authority. Such 
increases are normally granted be- 
cause there is little alternative. For 
example, the recent conclusion of a 
three year collective bargaining agree- 
ment between the motor carriers and 
the Teamsters Union in the central 
states region resulted in a substantial 
wage increase for the employees. 
This was followed with a request by 
an application by the motor carriers 
for a rate increase to the Interstate 
Commerce Commission and the Public 
Service Commission.*° 


Statutes may specifically grant the 
right to strike to public employees. 
The California supreme court re- 
cently ruled that the employees of 
the Los Angeles Metropolitan Transit 
Authority were given the right to 
strike by the statute creating the 
authority.*! This statute provides 
that the “employees shall have the 
right to self organization to 
bargain collectively ...and to engage 
in other concerted activities for the 
purposes of collective bargaining or 
other mutual aid or protection.” 








*° American Civil Liberties Union, Policy 
Statement on Civil Rights in Government Em- 
ployment, P. 3 (1959). 

* St. Joseph’s Hospital v. Wisconsin Em- 
ployment Relations Board, 264 Wis. 396, 59 
N. W. 2d 448 (1953), 23 LC § 67,717; Wis- 
consin Employment Relations Board v. Evan- 
gelical Deaconess Society of Wisconsin, 242 
Wis. 78, 7 N. W. 2d 590 (1943), 6 LC 
{ 61,391. 

28 Wisconsin Laws 1959, ch. 
[111.70(1) ]. 
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*° Pending Applications for Rate Increases 
by Central States Motor Freight Bureau, 
Docket No. 39775. 

** Los Angeles Metropolitan Transit Au- 
thority v. Railroad Trainmen, 54 Cal. 2d 684, 
355 P. 2d 905 (1960), 41 LC ¥ 50,055. 

®? Cal. Stat. 1957, ch. 547, sec. 3.6(c). 


Sec. 


November, 1961 @ Labor Law Journal 





The majority concluded that the pro- 
vision demonstrates legislative inten- 
tion to confer the right to strike 
peacefully. But in an embattled 
dissent, two of the justices severely 
criticized the majority for implying 
that the right to strike might be in- 
ferred from the phrase, “granting 
employees the right to engage in 
other concerted activities for their 
mutual aid or protection.” The dis- 
senting justice said, “It is to be 
emphasized that since a grant of a 
right to strike against government 
is essentially a partial surrender of 
sovereignty the grant should unmis- 
takeably come from the sovereign, 
not through inferences declared by 
the majority of a divided court.’ 

It would seem, therefore, that while 
public health and safety are factors 
in restraining strikes in governmental 
units, the basic reason for the limita- 
tion is simply that, absent statutory 
authority, government will not permit 
a challenge to its sovereignty by the 
use of the strike weapon. The de- 
cision in United States v. United Mine 
Workers of America** supports this 
argument. In that case the threat to 
the public health and safety and na- 
tional security caused by the mine 
workers strike was not changed by 
the act of government seizure of the 
coal mines,*® but seizure of the mines 
by the government did enable the 
government to enjoin the strike in 
the name of the sovereign. 

The view that public employees 
cannot strike been succinctly 
summarized as follows: 


has 


“The reasoning followed emphasizes 
a basic inconsistency between owing 
a loyalty to one’s government and 
participating in a breakdown of its 


operations. Those who work for gov- 
ernmental bodies are deemed to have 
a higher obligation to refrain from 
interfering with its operations than 
does the ordinary citizen.”’*® 


The conclusion that 
public employees are not legal unless 
specifically protected, has not proved 
to be an adequate answer to public 
employee labor disputes nor is it an 
answer to the basic question of good 
employer-employee relations in the 
public service. The fact is that strikes 
by public employees do occur and 
with disturbing frequency.*? 


strikes by 


Right to Join Labor Unions 


Closely related to the question of 
the right to strike is the question of 
whether public employees have the 
right to join labor organizations of 
their own choosing. Chapter 509 of 
the Wisconsin Statutes has answered 
that question for employees of local 
units in Wisconsin with the exception 
oi state employees, policemen, sheriff’s 
deputies and county traffic officers. 
Chapter 509 specifically provides that 
municipal employees shall have the 
right of self-organization, the right to 
affiliate with labor organizations of 
their own choosing and the right to 
be represented by labor organizations 
of their choice in 
and negotiations with their municipal 
employers or their representatives on 
questions of wages, hours and 
ditions of employment. The statute 
also provides that employees shall 
have the right to refrain from any 
and all of such activities. Municipal 
employers are prohibited from inter- 
fering with, or restraining or coercing 
any municipal employee in the ex- 
ercise of his right to join or to refrain 


own conferences 


con- 





** Case cited at footnote 31, at p. 695. 

¢ 330 U. S. 258 (1947), 12 LC ¥ 51,239. 

°° Exec. Order No. 9728, 11 CFR 5593 
(1946), under the authority of War Disputes 
Act, 57 Stat. 163 (1943). 
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*° Tllinois Legislative Council, Public Em- 
ployee Labor Relations (1958). 

8? Ziskind, One Thousand Strikes of Govern- 
ment Employees (1940). 





from joining a labor organization. 
Similarly, municipal employees are 
also prohibited from interfering with 
the right of other municipal employees 
to join or to refrain from joining a 
labor organization or exercising other 
rights under the statute. 


The rights conferred on public 
employees by chapter 509 have been 
enjoyed by employees in private em- 
ployment for many years. Federal 
and state labor relations statutes have 
protected the rights of private em- 
ployees to join a labor organization 
and to associate for their mutual aid 
and protection. In some instances, 
however, the rights conferred are 
qualified by a condition that the right 
to join and affiliate does not include 
the right to strike. 


In contrast, a few states—Alabama, 
Arkansas, Georgia, North Carolina 
and Virginia**—have forbidden or- 
ganization of public employees. While 
a few early court decisions held that 
a governmental unit may ban union 
membership, the recent cases are to 
the contrary.*® 


In results that might have seemed 
ironic to its sponsors, “right to work” 
amendments to a state constitution 
have been the basis of invalidating 
a statute*® and city ordinance*! ban- 
ning public employee membership. 


Municipal! ordinances and executive 
orders by governors and mayors have 
protected the right of public em- 


ployees to join labor organizations. 
Such ordinances or resolutions have 
been adopted by a number of major 
cities, including Milwaukee. A 1959 
resolution adopted by the Milwaukee 
Common Council states in part that 
it is the policy of the city to “recog- 
nize the rights of general employees 
to join labor organizations of their 
own choice; to grant to such repre- 
sentatives exclusive time to represent 
their members at official wage hear- 
ing; to permit stewards of labor 
organizations and other officials time 
off to represent members at official 
meetings and hearings ; to afford labor 
organizations the privilege of dues 
check-off”.42 The governors of New 
York, Pennsylvania and Washington 
have issued an executive order setting 
forth the right of employees to join 
and continue in labor organizations 
of their own choice.** 

Almost all of the declarations or 
statutes dealing with the right of 
public employees to join a labor or- 
ganization also provide that such em- 
ployees shall have the right to refrain 
from joining a labor organization. 
These same words, used primarily to 
protect and to a degree to encourage 
union membership by public em- 
ployees, are the basis of the right 
to work laws in private employment. 


Even in the absence of specific 
statutory protection of the right to 
join a labor organization, the first 
amendment protection of the freedom 





*8§ Code of Ala., Tit. 55, Secs. 317(1)-317- 
(4) (Supp., 1957); Ga. Code Ann., Secs. 
54-909, 54-9923 (1961); N. C. Gen. Stat. 
Secs. 95-97—95-100 (Supp., 1959) ; Va. Code 
Secs. 40.65-40.67 (1950). 

8° Perez v. Los Angeles Board of Police 
Commissioners, 78 Cal. App. 2d 638, 178 P. 
2d 537 (1947) ; People ex rel. Fursman v. City 
of Chicago, 278 Ill. 318, 116 N. E. 158 (1917) ; 
King v. Priest, 357 Mo. 68, 206 S. W. 2d 
547 (1947), appeal dismissed 333 U. S. 852 
(1948). Contra, see case cited at footnote 7; 
City of Springfield v. Clouse, 356 Mo. 1239, 
206 S. W. 2d 539 (1947). 
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172 (1956), 30 LC ¥ 69,986. 

*? Milwaukee Resolution Recognizing Em- 
ployee Representation, February 17, 1959. 

*8N. Y. Exec. Order, “Relating to Proce- 


dures for the Submission and Settlement of 
Grievances of State Employees,’ August 6, 
1955; Pa. Exec. Order, “Rights of State Em- 
ployees to Organize in Labor Unions,” May 
27, 1957; Wash. Exec. Order, “State Em- 
ployee Labor Policy,” February, 1958. 
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of assembly would seem to protect 
the right of employees to join a labor 
organization. However, a few early 
court decisions have held that there 
is no constitutional limitation on 
statutes prohibiting membership in a 
labor organization by public employees. 
They hold that since no one has a 
right to demand that he be employed 
by the government, employees who 
voluntarily accept employment with 
a governmental unit assume the obli- 
gations incident to such employment, 
and agree to accept existing employ- 
ment conditions.** 

Dean Seitz, of the Marquette Law 
School, has set forth a powerful argu- 
ment to the contrary: 


“In the face of the clear first amend- 
ment right of freedom to assemble, such 
arguments appear no more plausible 
than would the contention that first 
amendment freedom of religion rights 
would give way to pronouncement 
that governmental employees were 
not to become members of a certain 
recognized church. The only justifi- 
cation for prohibiting public employ- 
ees from joining a labor union, would 
seem to require a finding that labor 
unions generally seek to force their 
employee members to do something 
which is inconsistent with the posi- 
tion of the employee as a govern- 
mental worker. For instance, if it 
could be established that all unions 
advocated that government employees 
use the strike weapon, it might be 
reasonable for the legislature to for- 
bid government employees to join a 


union. All unions do not, however, 


agitate for use of improper methods 
or attainment of unlawful goals. There 
appears, therefore, no valid ground 
on which prohibition of union mem- 


bership can be based.’’*® 


It has been suggested in some 
quarters that the right to organize 
may have to be abrogated because a 
division of loyalty cannot be per- 
mitted where employees are hired to 
protect public safety, such as in the 
case of police, fire and sheriff depart- 
ments. However, the Wisconsin State 
Association of Fire Fighters has been 
organized since 1934 and the Wiscon- 
sin Policemen’s Protective Association 
has been organized since 1933. In the 
past three decades, public health and 
safety have never been sufficiently 
threatened to seriously consider dis- 
solving these organizations; thus the 
divided loyalties argument seems to 
be more apparent than real. 

The National Civil Service League 
has issued a recent policy statement 
on employee organization in govern- 
ment, which declared: 

“Persons in public employment should 
have the right to organize and to present 
proposals through representatives of 
Substantial 
may be 


their own choosing . 
benefits from 
attained without 
However, when any group in gov- 
ernment service of its own volition 
decides on such affiliation, it should 
be permitted, unless the public inter- 
est would thereby be jeopardized or 
public confidence impaired .... The 
situation of policemen and 


organization 


outside affiliation. 


special 
firemen should be noted: 

“a. Their prime obligation is to 
protect the health, welfare and safety 
of all law-abiding citizens; 

“b. The principal purpose of or- 
ganizing is to provide group repre- 
sentation on problems of their rela- 
tions to management; 

“c. They should not strike or claim 
the right to strike; 
engage in 


“d. They should not 


political campaigns ; 





** Cases cited at footnote 39. See Annota- 
tion, 31 A. L. R. 2d 1142, 1154 (1953). 


Public Service 


*® Source cited at footnote 12, at p. 38. 
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“e. They should not affiliate with an 
outside organization which does not 
specifically recognize these principles.” 
An analysis of the particular restric- 
tions which might be placed upon 
police organizations has been made 
by the Department of Labor of the 
city of New York. The report sug- 
gests that there are at least three 
categories of restriction police 
organizations : 


on 


“1. That they be forbidden the right 
to strike; 2. That membership in an 
organization be confined to the members 
of the particular police department; 3. 
That membership be in an outside or- 
ganization, but limited to organizations 
of policemen only.’’*® 


How meaningful the right of organi- 
zation on the part of public employees 
is in the absence of specific statutory 
protection, or available administrative 
remedies, is open to question. Pre- 
sumably where civil service exists, 
policemen who are discharged because 
of the union activities might find a 
remedy in the civil service appeals 
procedure, on the ground that they 
were not discharged for good cause. 
However, there are many employees 
of uniform services not under civil 
service. Constitutional and statutory 
rights of associations lose their meaning 
without effective enforcement pro- 
cedures. 


In Wisconsin, at least one court 
proceeding has been commenced to 
enforce a statutory right to join a 
labor organization. The circuit court 
of Milwaukee county has granted a 
temporary injunction restraining the 
superintendent of schools for the city 
of Milwaukee from transferring a 
teacher who was active in union af- 
fairs. It was held that such a transfer 
would be in violation of Section 111.70 


(3)(b) and 111.70(3)(c) of the Wis- 
consin Statutes.47 The statute provides 
that municipal employers may not 
coerce, intimidate or interfere with 
municipal employees in the enforce- 
ment of their right of self-organization 
and affiliation with labor organiza- 
tions of their own choosing. The 
statute also prohibits a municipal em- 
ployee from causing similar acts on 
behalf of a municipal employer. The 
court found that the superintendent 
of schools was a municipal employee 
and had transferred a teacher at the 
request of his principal, because of 
the teacher’s union activities. Prior 
to the trial on the permanent injunc- 
tion, an affidavit of prejudice was 
filed by the city against the judge 
who issued the temporary injunction. 
Arguments are pending before another 
Milwaukee circuit court judge on a 
motion by the city for a summary 
judgment. The city contends that a 
superintendent has statutory powers 
to transfer teachers under Section 
38.09(3) and that this right is not 
limited or diminished by the provi- 
sions of Chapter 509. The right to 
organize and to representation enum- 
erated in the municipal labor statute 
is explicit, but whether enforcement 
procedures through equity court in- 
junctions are sufficiently adequate to 
carry out the statutory policy, will 
await the test of time. 

Chapter 509 does not specifically 
require that a public employer must 
recognize a labor organization as the 
representative of its public employees 
for the purpose of engaging in collec- 
tive conferences and negotiations on 
questions of wages, hours and work- 
ing conditions. But this right may be 
inferred, since employees are given 
the right of representation by a labor 
organization in collective conferences 





“© American Bar Association, Report of the 
Committee on Law of Government Employee 
Relations, p. 28 (1959). 
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and negotiations with their municipal 
employers. If the right of representa- 
tion exists for the stated purposes it 
can have meaning only if a duty exists 
for the public employer to recognize 
such representatives. Therefore, it 
seems a reasonable possibility that 
the Wisconsin courts, if called upon 
to answer the question of whether 
public employers have a duty to rec- 
ognize public employee unions, will 
find in the affirmative. 


Right to Bargin Collectively 

The right of public employees to 
organize and to be represented in 
collective conferences and negotia- 
tions with their public employers has 
limited meaning, if public employers 
are unwilling or legally prevented 
from engaging in collective bargain- 
ing. Where a union represents a 
majority of the employees in a col- 
lective bargaining unit in private em- 
ployment, collective bargaining is 
protected and required as to the sub- 
jects of wages, hours and working 
conditions.*® Where a labor union 
represents a majority of employees 
in a collective bargaining unit in pub- 
lic employment, the status of collec- 
tive bargaining is far from clear. 


To understand the differences be- 
tween collective bargaining in public 
and private employment several dis- 
tinctions should be recognized. The 
diffusion of ultimate authority and 
responsibility in public employment 
is in sharp contrast to private em- 
ployment where responsibility for de- 
cisions affecting employment is focused 
in a single executive or at times a 
board of directors. In public employ- 
ment as contrasted to private em- 
ployment, the right to organize and 
bargain collectively, with a few ex- 


ceptions, does not enjoy statutory 
protection. There are almost no pro- 
cedures in public employment for the 
determination of questions of repre- 
sentation or appropriate collective 
bargaining units, while federal and 
state statutes provide detailed pro- 
cedures to resolve such questions. 
The right to strike is protected by 
statute in private employment, but 
not in public employment. Budget 
procedures, set by statute, sometimes 
limit the time when collective bar- 
gaining can take place in public em- 
ployment. Certain subjects of collec- 
tive bargaining may be exclusively 
controlled by statute in public em- 
ployment. Policy decisions affecting 
public employment essentially 
political decisions as contrasted to 


are 


private employment where economic 
factors necessarily play the major role 
in formulating collective bargaining 
agreements and personnel policies. 
3ecause of the distinctions between 
private and public employment, col- 
lective bargaining is not really de- 
scriptive of labor relations in public 
employment. Collective conferences, 
collective negotiation, collective deal- 
ing, and even collective begging have 
been used to describe the public em- 
ployer-employee relations.*® 

A letter of President Roosevelt in 
1937 to the National Federation of 
Federal Employes is frequently cited 
to point out the differences between 
collective bargaining in private and 
public employment. It said: 

“All Government employees should 
realize that the process of collective 
bargaining, as usually understood, 
cannot be transplanted into the pub- 
lic service. It has its distinct 
insurmountable limitations when ap- 
plied to public personnel management. 


and 





“Labor Management Relations Act of 1947, 
61 Stat. 136, as amended, 29 U. S. C. Secs. 
141-187; Employment Peace Act, Wisconsin 
Stat. Secs. 111.01-111.19 (1959). 


Public Service 


*® Address by Robert L. Stutz, “Employee 
Organizations in the Public Service,” before 
the Connecticut Chapter of American Society 
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of Public Administration, September 26, 1959. 


1079 





The very nature and purposes of gov- 
ernment make it impossible for ad- 
ministrative officials to represent fully 
or to bind the employer in mutual 
discussions with Government employee 
organizations. The employer is the 
whole people, who speak by means of 
law enacted by their representatives 
in Congress. Accordingly, adminis- 
trative officials and employees alike 
are governed and guided, and in many 
instances restricted by laws which es- 
tablish policies, procedures, or rules in 
personnel matters.”°° 


This letter, written nearly a quarter 
of a century ago, has been frequently 
used as an argument against govern- 
mental collective bargaining with 


representatives of their employees. 


The legal argument against the au- 
thority of governmental units to en- 
gage in collective bargaining has been 
summarized as follows: 


(1) The fixing of conditions of work 
in the public service is a legislative 
function. (2) Neither the executive 
nor the legislature may delegate such 
functions to any outside group. (3) 
Unless specifically authorized by law, 
a governmental unit may not enter 
into a collective bargaining agreement. 
(4)The legislature, or executive must 
be free to change the conditions of 
employment at any time, and thus 
cannot set for a fixed period of time 
or bind a subsequent executive or 
legislature by its action. (5) Exclu- 
sive recognition in collective bargain- 
ing is at odds with the principle of 
equal treatment of all employees.*! 


The supreme court of Missouri has 
ruled that a constitutional amendment 
guaranteeing employees the right to 
organize and to bargain collectively 
applies only to private employers.*” 
Similar rulings have been made by 
the supreme courts of Maryland®* 
and California.** 


However, there is judicial authority 
to support the ability of a governmental 
unit to enter into a collective bargaining 
agreement. In the Norwalk case,®° the 
court said : 

“Tf the strike threat is absent and the 
{Board of Education] prefers to handle 
the matter through negotiations with the 
| Norwalk Teachers Association], no 
reason exists why it should not do so. 
The claim of the [Board of Education] 
that this would be an illegal delegation 
of authority, is without merit.”°° 


The Connecticut court went on to ex- 
plain that the approval of the authority 
to negotiate a contract, did not mean 
approval to surrender the Board’s legal 
discretion which would be contrary to 
law or otherwise, ultra vires. The court 
also said that a contract requiring union 
membership as a condition of employ- 
ment would be illegal. 


The highest court of the state of New 
York has ruled that the Transit Au- 
thority of the city of New York had the 
authority to enter into a collective bar- 
gaining agreement.®°? The reasoning of 
the New York court was based upon the 
broad general powers granted to the 
Transit Authority to “do all things 
necessary or convenient” in the carry- 
ing out of its specific powers.5* The 





°° Source cited at footnote 9, at p. 4. 

** Klaus, “Labor Relations in the Public 
Service,” Report of the Committee on State 
Labor Legislation, American Bar Association, 
pp. 31-32 (1958). 

52 City of Springfield v. Clouse, cited at foot- 
note 39. 

58 Mugford v. Baltimore Mayor and Coun- 
cil, 185 Md. 226, 44 A. 2d 745 (1945), 10 LC 
€ 62,850. 
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°° Case cited at footnote 7. 

°° Case cited at footnote 7, at p. 278. 

*? Civil Service Forum v. New York City 
Transit Authority, 4 App. Div. 2d 117, 163 
N. Y. S. 2d 476 (1957), 32 LC 70,744; aff'd 
4 N. Y. 2d 866, 150 N. E. 2d (1958). 

°* Case cited at footnote 57, at p. 123. 
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Arizona and California supreme courts 
have held that employees of a municipal 
corporation engaged in a proprietary 
function have the right to bargain 
collectively.®® 

Several Wisconsin attorneys general 
have issued opinions upon the au- 
thority of governmental units to en- 
gage in collective bargaining and to 
execute bargaining agreements. In 
1940, the attorney general ruled that 
while a county was under no duty to 
bargain collectively with a labor union 
or to make an agreement, either oral 
or written, as to hours, wages, seniority 
or classifications, the county could do 
so, if it so desired.® 

In 1950, the attorney general ad- 
vised that a county highway com- 
mittee had the authority to enter into 
valid agreements with a union repre- 
senting its employees as to hours, 
wages, duties and terms of employ- 
ment for a period not to exceed two 
years, but that a maintenance of mem- 
bership provision could not be in- 
cluded in such a contract.®! 

In 1953, the attorney general ad- 
vised that there was grave doubt as 
to the constitutionality of a proposed 
statute which would have authorized 
municipalities to make collective bar- 
gaining agreement binding for a period 
of a year. Such contract, he stated, 
could amount to a restriction of the 
legislative function of the municipal- 
ity which required that the munici- 
pality must be free to change the 
terms of employment whenever the 
public interest required.®” 

The opinion cited an earlier Wis- 
consin decision of the supreme court 
°° Case cited at footnote 25; 
footnote 31. 

°° 29 Opinions of Wisconsin 
eral 82 (1940). 

** 39 Opinions of Wisconsin 
eral 48 (1950). 

*? 42 Opinions of Wisconsin 
eral 97, 102 (1953). 


case cited at 
Attorney Gen 
Attorney Gen 


Attorney Gen- 


Public Service 


invalidating an ordinance of the city 
of Milwaukee which provided that 
skilled laborers employed on work 
done for the city should be paid a 
prevailing wage rate to be determined 
by that paid to members of a labor 
organization. The supreme court in 
Wagner v. Milwaukee,** said that there 
was no statutory authorization for 
the ordinance and that the ordinance 
was an attempt by one legislative 
body to bind its successor. It also 
stated that the determination of a 
legislative question 
body would be an invalid abdication 
of legislative discretion. The opinion 
made no comment on the fact that 
there are a number of valid prevailing 
wage statutes regulating both federal 
and state public works.** Nor did 
the opinion refer either to Section 
59.15(2)(d) of the statutes authoriz- 
ing counties to enter into agreements 
for services of employees, setting up 
the hours, wages and duties in terms 
of employment, for periods not to 
exceed two years or to the 1950 opin- 
ion of the attorney general. 


by an outside 


County and city attorneys have also 
expressed their views on the validity 
of public employer-employee collec- 
tive bargaining. The corporation counsel 
for the county of Milwaukee has had 
two recent occasions to issue opinions 
on the authority of the county of 
Milwaukee to engage in collective 
bargaining and to enter into collective 
In 1959, the 
presented 


bargaining agreements. 


corporation counsel was 


with the question of whether the 


county of Milwaukee could lawfully 
enter 
agreement as a result of the passage 

°§ Wagner v. City of Milwaukee, 177 Wis 
410, 417, 188 N. W. 487, 489 (1922) 

‘ Davis-Bacon Act, 46 Stat. 1494 (1931), 
as amended, 49 U. S. C. Secs. 276a-1—276a-7 
(1958); Wisconsin Stat 103.49-103.50 
(1959). 


into a collective bargaining 


Secs. 





of chapter 509 of the statutes. He 
stated that chapter 509 not only did 
not require the county to enter into 
collective bargaining agreements, but 
also that the county did not have 
such power.®® The opinion pointed 
out that the county civil service com- 
mission under Sections 16.31-34 was 
given exclusive control over certain 
phases of county employment includ- 
ing the power to make recommenda- 
tions to the county board relative to 
a standardized scale of wages for all 
county employees. The opinion em- 
phasized that the county board was 
free to accept or reject any such 
recommendations by resolution or 
ordinance and that these enactments 
could be repealed or amended at any 
subsequent meeting of the county 
board. This opinion, similar to the 
1953 attorney general’s opinion, made 
no reference whatsoever to Section 
59.15(2)(d) or to the 1950 attorney 
general’s opinion interpreting that 
section of the statute as authorizing 
union contracts. 


In November of 1960 the corporation 
counsel was again asked his opinion as 
to the validity of a proposed collective 
bargaining agreement. This agreement 
was between the Milwaukee County 
3oard and the District Council 48 of the 
American Federation of State, County 
and Municipal Employees.*® The agree- 
ment proposed by District Council 48 
sought to avoid conflicts with the county 
civil service laws, Section 63.01 through 
63.17. The counsel ruled that the 
civil service law, Sections 63.01 and 
63.17 and Section 59.15 of the statutes, 
authorized the county board to fix 
employees’ compensation and pre- 
empted any other method of fixing 
wages, hours or conditions of em- 
ployment. The counsel said that while 


the county board and civil service 
commission could negotiate with public 
employes, they could not bind the 
further action of the county board or 
civil service commission through such 
procedures. The opinion stated that 
the county’s legislative powers could 
not be delegated and that the pro- 
posed agreement was invalid because 
the power to make such administra- 
tive rules is vested in the civil service 
commission and is_ nondelegable. 
Both opinions stated that the county 
could not delegate its discretionary 
power to arbitration. The latter opin- 
ion also made no reference to Section 
59.15(2)(d) of the statutes. 


It should be recognized that the 
county board has considerable dis- 
cretion as to whether or not it will 
accept the recommendations of the 
civil service commission as to wages, 
hours and working conditions. For 
example, local units of government 
under Section 16.055 may avail them- 
selves of the services of the State 
3ureau of Personnel in the prepara- 
tion of salary, classification and bene- 
fit plans. This service is widely used 
and at least three full time staff mem- 
bers are employed in such surveys. 


The limited interpretations in the 
cited opinions on the contractual powers 
of public employers seem at variance 
with the broad powers of the home 
rule amendment of the Wisconsin Con- 
stitution, although such amendment 
not include counties.®* Such 
opinions also place a limited inter- 
pretation on the broad delegation of 
authority contained in the statutory 
grant of powers to counties, towns, 
villages and cities.*8 


does 


Vested with extensive powers, gov- 
ernmental units contract for public 





*5 Opinion, Corporation Counsel of Milwau- 
kee County, October 27, 1959. 

*® Opinion, Corporation Counsel of Milwau- 
kee County, November 4, 1960. 
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works, purchase land and enter into 
personal service contracts. Public 
employers enter into individual con- 
tracts with school teachers, contract 
for engineering services, and hire 
management consultants to conduct 
traffic, wage, salary and industrial de- 
velopment surveys. Almost all such 
contracts are for a fixed period of 
time and usually, in the case of pub- 
lic works, extend over more than one 
budget period. The power of gov- 
ernmental units to enter into personal 
service contracts has been long rec- 
ognized.®® 

The argument that collective bar- 
gaining, negotiation or conferences 
when carried on by a public employer 
is illegal because it is an improper 
delegation of the legislative function, 
appears to rest in part on a misunder- 
standing of the function of the collec- 
tive bargaining process. The fact that 
a governmental unit engages in col- 
lective bargaining does not mean that 
it has surrendered its decision-making 
authority with respect to public em- 
ployment. The decision-making au- 
thority as to the terms and conditions 
of employment, or as to the question 
of whether or not to enter a collective 
bargaining agreement, rests with the 
legislative body. There is no legal au- 
thority in either private or public em- 
ployment to compel agreement. In 
private employment, parties are re- 
quired to bargain in good faith, but 
they are not compelled to reach an 
agreement.’® Failure to reach an 
agreement in private employment may 
mean a strike, or the continuation of 
work without a labor agreement until 
one side or the other capitulates to 
the terms of the other. Absent the 
strike weapon in public employment, 
under circumstances where no agree- 


°°62 Corpus Juris Secundum, 
Corporations, Secs. 710, 734 (1949). 
7 Texas Foundries, Inc. v. NLRB, 211 F. 
2d 791 (CA-5, 1954), 25 LC § 68,328; NLRB 
v. Highland Park Manufacturing Co., 110 F. 


Municipal 


Public Service 


ment is reached, there is obviously 
no contract; but this does not mean 
no work. In this event, the public 
employer can, and frequently does, 
place the offered terms into effect. 
The pressure of budget deadlines in- 
fluences bargaining in public employ- 
ment. Employee organizations and 
taxpayer groups use political, rather 
than economic persuasion on the leg- 
islative body ; but this is in the nature 
of government. 

Good faith bargaining 
the exchange of facts and proposals, 
including some reasonable explana- 


presumes 


tions as to why concessions are re 
quested or refused. In private em 
ployment, negotiators frequently advise 
each other that any proposals are 
subject to ratification by the union 
membership and acceptance by the 
corporation’s board of directors or 
principal officers. Representatives of 
governmental units, when negotiating 
for the purchase of land or the con- 
tracting for works, make clear that 
such actions are subject to the ap- 
proval, occasionally after modification, 
of the legislative body on whose be- 
half the negotiations are conducted 
It is difficult to understand why the 
same procedures could not lawfully 
apply to collective bargaining con- 
tracts. So long as the decision-making 
authority over the terms of the col 
lective bargaining agreement is re 
tained by the legislative body, it doe 
not seem that the practice of collec 
tive bargaining results in an unlaw 
ful delegation of authority. 


states, 
the 
thority of governmental units to enter 


In a 
counties and municipalities, 


growing number of 
au 


into collective bargaining agreements, 
or at least to engage in collective bar 


2d 632 (CA-4, 1940), 2 LC § 18,581; Fergu 


son's Wholesale & 
sin Employment 
3541 (1953) 


Retail Market II, Wiscon 


Relations Board, Dec. No 





gaining, has been supported by the 
enactment of statutes, ordinances, reso- 
lutions and executive orders. In 1959, 
Alaska enacted a statute authorizing, 
but not requiring, the state or its po- 
litical subdivisions to enter into con- 
tracts with labor organizations. The 
statute also provides that the con- 
tract can be enforced in court, pro- 
vided that the labor organization has 
registered and complied with regula- 
tions established by the Commissioner 
of Labor.?! Massachusetts enacted a 
statute in 1960 empowering any city 
or town on a home rule option basis 
to engage in collective bargaining and 
to enter into collective bargaining 
agreements. The statute is to become 
effective whenever ratified by the in- 
dividual community. Police officers 
were excepted from its provisions." 
Minnesota in 1957 provided that gov- 
ernmental units were required to meet 
with representatives of its employees 
at reasonable times on grievances and 
conditions of employment. The Labor 
Conciliator of the state is required to 
hold representation elections whenever 
questions of representation arise.‘ 
In 1959, New Hampshire authorized 
towns to recognize unions and to 
enter into collective bargaining agree- 
ments with labor organizations.‘* The 
Illinois State Personnel Code authorizes 
the Director of Personnel to conduct 
negotiations affecting pay, hours of 
work and other conditions of employ- 
ment.*5 


The states of Florida and Rhode 
Island have enacted laws protecting 
the right of public employees to or- 
ganize and to be represented by rep- 





™ Alaska Laws 1959, ch. 108. 

7? Mass. Ann. Laws. ch. 40, sec. 46 (6 Adv., 
1960). 

78 Minn. 
1960). 

™N. H. Rev. Stat. Ann., Sec. 31.3 (1956). 

Til. Ann. Stat., ch. 127, sec. 63b109(7) 
(Smith-Hurd Supp., 1960). 


Stat. Ann., Sec. 179.52 (Supp., 
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resentatives of their own choosing in 
presenting proposals to public em- 
ployers relative to wages and condi- 
tions of employment.*® New Jersey 


has a similar civil service regulation 
related to grievance procedures."* 


The attorney general of California 
has recently given an opinion that a 
local hospital district has the power 
to bargain collectively with a union 
representing a majority of its public 
employees and also could grant a union 
shop by such agreement. However, 
the opinion made it clear that the 
hospital district was under no obliga- 
tion to recognize or to bargain with 
the union.*® 


Civil Service 


Dean Seitz has suggested that there 
are no complete legal barriers to a 
legislative requirement of collective 
bargaining in public employment, but 
that any legislation would have to 
consider other statutes which may 
limit the topics for collective bargain- 
ing.’ For example, if a statute or 
ordinance fixes tenure or pension 
rights, a collective bargaining agree- 
ment on those subjects could not 
supersede such legislation. Civil service 
statutes spelling out procedures which 
must be followed in discipline or dis- 
charge cases, cannot be displaced by 
a grievance procedure in conflict with 
such statutes,*® but again this does 
not mean that the two procedures 
might not exist side by side, depend- 
ing upon the facts. The county execu- 
tive of Milwaukee county has pro- 
posed a new grievance procedure al- 
lowing for union representation of 


*° Fla. Stat., Sec. 839.22(1) (1959); R. I. 
Law, Secs. 36-11-1—36-11-5 (Supp., 
1959). 

77N. J. Civil Service Commission, Circular 


51, January, 1958. 


78 Opinions of California Attorney General 


359 (1960). 


** Source cited at footnote 12, at p. 44. 
*’ Case cited at footnote 25. 
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employees which would operate prior 
to the submission of the grievance to 
the civil service commission.*! 


While the general principle that 
any conflict between a statute and 
contract must be resolved in favor 
of the statute is quite understandable, 
the application is not so easy. Civil 
service examines and hires employees, 
establishes procedures for training, 
promotion and classification. Civil 
service also prepares and recommends 
salary and fringe benefits, compensa- 
tion plans and provides machinery for 
hearing complaints and grievances. 
The civil service or other statutes 
provide tenure and retirement bene- 
fits. A labor organization cannot per- 
form the same services civil service 
does in administrative management. 
However, neither can civil 
speak for both management and for 
a labor organization representing public 
employees. The principle of repre- 
sentation and collective bargaining 
assumes that public employees shall 
have something to say about their 
wages, hours and working conditions 
If this principle, with appropriate 
limitations, is to be accepted in public 
employment, then civil service laws 
cannot per se be construed as a bar 
to the effective implementation of 
recognition and collective bargaining 
procedures. Is it possible to recon 
cile the existence and functioning of 
civil service personnel administration 
and labor union participation by means 
of collective bargaining in public em- 
ployment? If so, what group of em- 
ployees are in fact represented by a 
labor organization ? 


service 


The New York court of appeals 
was presented with these questions 
~ * Milwaukee Journal, March 5, 1961, p. 26. 

** Erie County Water Authority v. Kramer, 
208 Misc. 292, 143 N. Y. S. 2d 379, (1955), 
28 LC ¥ 69,463; rev’d 4 App. Div. 2d 545, 167 
N. Y. S. 2d 557 (1957), 33 LC ¥ 71,123; aff'd 
5 N. Y. 2d 954, 157 N. E. 2d 712 (1959). 
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in a suit brought by the Erie County 
Water Authority to restrain the New 
York State Labor Relations Board 
from exercising its jurisdiction to de- 
termine a representation question.*” 
The Water Authority argued that the 
provisions of the civil service law and 
the Labor Relations Act are incom- 
patible and inconsistent and that the 
civil service statutes given to the au- 
thority employees preclude the use of 
collective bargaining.** 
act creating the authority declared 
that the Water Authority was an 
employer within the meaning of the 
State Labor Relations Law. The 
court stated: 


The enabling 


“In the case before us, the Au- 
thority’s employees have received the 
benefit of civil service status and they 
must necessarily accept whatever cur- 
tailment such status causes in the scope 
of their bargaining rights. The fact that 
there may be some curtailment does not 
mean that whatever rights that remain 
to them are not Nor is it 
necessary for us here to determine just 
what rights they have; to whatever ex- 
tent they exist, these employees may 
enjoy them. This is quite different from 


valuable. 


saying they should not have any bar- 
gaining rights when the Legislature has 
expressly indicated the contrary re- 
sults.’’84 


Pursuant to this decision the New 
York State Labor Relations Board 
proceeding to determine the appro- 
priate unit for collective bargaining.*® 
The Water Authority claimed that 
since all of its employees had been 
classified by the state civil service 
commission, the New York State 
Labor Relations Board was bound by 
the commission’s determination and 


** Case cited at footnote 82. 

“* Case cited at footnote 82, at p. 554. 
“© Erie County Water Authority v. 
Vorkers Union, 23 N. Y. SLRB 

28, 1960). 
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could not exercise its independent 
judgment in establishing a bargain- 
ing unit. The board rejected the ar- 
gument and held that there was no 
conflict between the function of the 
commission and the board since it 
was the responsibility of the commis- 
sion to classify employees for civil 
service purposes and it was the board’s 
exclusive function to group those em- 
ployees in appropriate units for the 
purposes of collective bargaining.*® 
The board also excluded certain em- 
ployees who were performing super- 
visory functions from the bargaining 
unit. 


The decision also set forth important 
Board policy on the size of the bar- 
gaining unit: 

“Moreover, we would seriously doubt 
the advisability of compartmentalizing 
a quasi-governmental body into nu- 
merous small, separate bargaining units. 
We note, in this connection, that many 
of the terms and conditions of em- 
ployment are uniform throughout the 
system because of the universal ap- 
plicability of civil service regulations. 
This one factor alone—unique to public 
employment—would normally serve as 
cogently persuading a finding of the 
largest practical units." 

Unlike the New York case, most 
states have no formal procedures for 
determining appropriate collective bar- 
gaining units nor for conducting secret 
ballot elections to determine questions 
of representation. Chapter 509, for 
example, was enacted only after the 
means for determining questions of 
representation had been deleted from 
the bill. Thus, there is no readily 
available procedure for a public em- 
ployer to determine whether a labor 
organization, which claims to repre- 


sent a majority of its employees in a 
particular department or craft, does 
in fact represent such employees. 
The question also exists as to whether 
a public employer can grant exclusive 
recognition to a labor organization 
as a representative of its employees. 
The Norwalk case upheld the right 
of a public employer to recognize a 
labor union, the Norwalk Teachers 
Association, as a representative of 
the teachers in collective bargaining. 
The court said, “It would seem to 
make no difference, theoretically, 
whether the negotiations are with a 
committee of the whole association 
or with individuals or small related 
groups, so long as any agreement 
made with the committee is confined 
to members of the association.’’*® 
This view is supported by other 
authorities, which hold that in the 
absence of a specific statute authoriz- 
ing exclusive representation, as is the 
case in private employment, a public 
employer may not grant exclusive 


recognition to a particular labor un- 
It is reasoned that exclusive 


89 


ion. 
recognition stands in the way of a Citi- 
zen’s constitutional right to petition his 
government, since exclusive recogni- 
tion and bargaining are at odds with 
the principle of equal treatment of all 
employees who are under the protec- 
tion of civil service laws.°° Whether 
this argument would prevail, in the 
event that a labor agreement of stat 
ute preserved the rights of individuals 
to present grievances of their own 
choosing, is not clear. 


The Wisconsin Employment Peace 
Act®*! provides for exclusive recogni- 
tion and also preserves the right of 
individuals®” to present grievances to 
their employer and requires the em- 








*° Case cited at footnote 85. 

5? Case cited at footnote 85. 

*® Case cited at footnote 7, at p. 486. 

8° Rhyne, Labor Unions and Municipal Em- 
ployee Law, pp. 134-135 (1960). 


1086 


90 


Source cited at footnote 51, at p. 32. 
** Employment Peace Act, Wisconsin 
111.01-111.19 (1959). 

Stat. 111.05(1) 


Stat. 
Secs. 


*? Wisconsin Sec. (1959). 


November, 1961 @ Labor Law Journal 





ployer to meet with such individuals. 
Similarly the Labor Management Re- 
lations Act® gives private employees 
a right to present grievances, and also 
allows union representatives to be 
present during the settlement of any 
such grievances. The reservation of 
these individual rights has not seriously 
impeded collective bargaining or griev- 
ance settlement in private employment 
and there seems no reason why a similar 
statutory reservation, recognizing the 
right of individual employees to present 
grievances, would hamper grievance 
procedures and collective bargaining 
in public employment. The policy 
statement of the National Civil Service 
League deals with the question of the 
bargaining unit and exclusive recogni- 
tion.** In answer to the question 
whether there should be one or several 
bargaining units, the league stated that 
“the answer to this depends upon which 
will contribute better to the efficient 
operation of the service involved.”®® In 
answer to the question whether exclusive 
recognition was desirable, the league 
resolution stated that: 


“In cases of numerically large units 
with a homogeneous type of work ex- 
clusive recognition of the majority often 
will be mutually satisfactory. Where 
there is a substantial diversity in the 
character of the work of different em- 
ployees of a unit, it would seem undesir- 
able to promote exclusive recognition.” *® 

The argument is advanced that in the 
absence of exclusive recognition, a min- 
ority can bargain for conditions not 
desired by a majority. Federal and 
state statutes in private employment 
prohibit such bargaining. Public policy 
would, therefore, seem to favor exclusive 
recognition, but whether public employ- 


ers can grant exclusive recognition in the 
absence of enabling legislation remains 
doubtful. The argument against exclu- 
sive recognition is that such recognition 
constitutes undue encouragement of 
labor unions and is coercive of rights 
of individuals who do not join. This 
view is related to the question of 
whether or not an employer can grant 
a union security agreement, which 
requires union membership as a con- 
dition of employment. A number of 
court decisions have rejected such an 
idea.*? 


A Wisconsin attorney general’s opin- 
ion has held that a county highway 
committee could not lawfully enter 
into a labor agreement stipulating that 
all employees must join a labor organi- 
zation. The opinion stated : 


“This is not merely an employment 
contract ; it is a contract between a pub- 
lic body having direction of the spending 
of public funds, on the one hand, and a 
purely private organization on the other, 
whereby the public body agrees to spend 
thase funds for the benefit of the private 
organization to the exclusion of the other 
members of the public. The county 
board could not delegate such authority 
to the committee, since it has no such 
authority itself.’’®S 


However, it should be made clear that 
the question of compulsory unionism is 
not necessarily involved in the question 
of exclusive recognition. In any event, 
the problem is not too likely to arise in 
Wisconsin, since Chapter 509 provides 
that public employees are protected in 
their right to refrain from union activity. 
On the other hand, agreements do exist 
in Wisconsin between public employers 





*8 | abor Management Relations Act of 1947, 
61 Stat. 136, 29 U. S. C. Secs. 141-187 (1958). 

* “Employee Organizations in Government, 
77 National Civil Service League Bulletin 11 
(1960). 


Public Service 


*5 Source cited at footnote 94. 

*® Source cited at footnote 94. 

*? See, for example, case cited at footnote 53. 

*8 27 Opinions of Wisconsin Attorney Gen- 
eral 30, 32-33 (1938). 
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and public employees which in effect re- 
quire union membership as a condition 
of employment.®® 


Collective Bargaining in Practice 


Whatever the legal status of collective 
bargaining in public employment, it is 
practiced, frequently without any ex- 
press legislative authorization, under 
many different procedures at all levels 
of government. 

The Association of Federal, State, 
County and Municipal Employees re- 
ports nearly 400 collective bargaining 
agreements in force during the year 
of 1960.1°° A study reveals that at 
least 31 of the 169 towns and cities 
in Connecticut have some form of col- 
lective dealing with one or more em- 
ployer organizations and that some 
92 employee organizations in Connect- 
icut deal with local units of govern- 
ment.'°? The Municipal Yearbook, 
1960, reported that 70 percent of 
some 960 cities had some sort of 
dealing with public employee labor 
unions.!°? Approximately 1,000 local 
unions have provisions for dues check 
off in some 38 states which permit, 
by state or local authority, payroll 
deduction of union dues.!% 

Formal contracts are signed in some 
communities. In others, an ordinance is 
adopted which incorporates negotiated 
terms, but no written agreement is 
signed. In still other communities, 
resolutions are adopted setting forth 
personnel policies. 


Public Policy 


What should the public policy be 
toward collective bargaining in public 


employment? The report of the Ameri- 
can Bar Association in 1955 has a 
number of significant comments on 
the legal problems and public policy 
questions of collective bargaining in 
public employment. The report stated 
in part: 


“A Government which imposes upon 
other employers certain obligations in 
dealing with their employees may not in 
good faith refuse to deal with its own 
public servants on a reasonably similar 
basis, modified, of course, to meet the 
exigencies of the public service 
While the duty of the legislative author- 
ity to fix salary and wages in the light 
of the fiscal capacity of the government 
must not be impaired, no sound reason 
exists why such policies should not be 
the subject of reasonable negotiation 
with the duly constituted democratically 
chosen representatives of organized 
employees. Whether this is, or is not, 
called collective bargaining or collec- 
tive negotiation or by any other name, 
seems immaterial. The end result is 
what really matters .... Whether the 
terms of a collectively negotiated agree- 
ment shall, as is customary in private 
industry, be in the form of a written 
contract is really academic . . . . Govern- 
ment which denies to its employees the 
right to strike against people, no matter 
how just might be the grievances, owes 
to its public servants, an obligation to 
provide working conditions and stand- 
ards of management-employee relation- 
ships, which would make unnecessary 
and unwarranted any need for such em- 
ployees to resort to stoppage of public 





** City of Kaukauna, Wisconsin, Electric 


Utility Commission collective bargaining 
agreement with IBEW, Local 232 (1961). 

10° Zander, “New Trends in Labor Legis- 
lation,” Proceedings of 4th Annual Conven- 
tion of Association of State Labor Relations 
Agencies, pp. 132, 136 (1960). 
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*°? Source cited at footnote 101; Brinker, 
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business. It is too idealistic to depend 
solely on a hoped for beneficient attitude 
of public administrators ... .”?°* 


The 1960 convention of the American 
Municipal Association took a different 
position when it adopted a resolution 
opposing exclusive bargaining rights for 
a single public employee union on the 
ground that such procedure would deny 
the right of employees, who were not 
members, to petition the governing 
body.!®° The same resolution strongly 
condemned strikes by public employees. 


Former Mayor Nestingen of Madison, 
Wisconsin, has taken a strong stand in 
favor of permitting municipal employees 
to organize and bargain collectively.'°° 
On the other hand, former Mayor Zeid- 
ler of Milwaukee has pointed out that 
the term “bargaining” does not have the 
same meaning to public officials and 
labor representatives.'®? He regards cer- 
tain union views of collective bargaining 
as a proposal for the co-determination 
of the policies of governmental function 
by elected officials. This argument is 
similar to the debate over management 
prerogatives in private negotiations, but 
it must be appreciated that collective bar- 
gaining does not mean that an agreement 
must be reached. 


The public policy toward collective 
bargaining in government employment 
is closely related in the public view to 
the question of the public policy towards 
strikes by government employees. 

Statutory protection or prohibition of 
strikes by public employees would not of 
itself give statutory sanction to collective 
bargaining by public employees. How- 
ever, the fear of strikes by organized 


public employees in the absence of a 


‘** American Bar Association, Second Re- 
port of the Committee on Labor Relations of 
Governmental Employees, pp. 3, 6, 9 (1955). 

*® Resolution of American Municipal As- 
sociation, November 27, 1960, reported in 
Vilwaukee Journal, November 28, 1960, p. 18. 
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no-strike statute may be one reason that 
there has been limited legislative protec- 
tion of collective bargaining in public 
employment. While there is little per- 
suasive evidence that a no-strike statute 
will guarantee that strikes in public em- 
ployment will not occur, or that such 
legislation will automatically produce a 
public climate favoring collective bar- 
gaining, it seems politically realistic for 
public employee unions to support, or 
at least not to oppose, legislation pro- 
hibiting strikes in public employment in 
exchange for legislation authorizing col- 
lective bargaining and collective bargain- 
ing agreements in public employment. 

It has been argued that since there is 
no right to strike in public employment, 
there can be no right te bargain collec- 
tively, because collective bargaining is 
robbed of its mutuality.'°* This argu- 
ment presumes that the economic pres- 
sure, which is the primary economic 
weapon used in private employment dis- 
putes, must necessarily be used in collec- 
tive bargaining in public employment. 
However, such reasoning overlooks poli- 
tical! persuasion which is the primary 
factor in determining public employment 
policies. Public employee representa- 
tives through appearances at public hear- 
ings, through the press and by the use 
of lobbyists apply political pressure on 
the legislature and the executive to in- 
fluence public employee negotiations. 
This is not an evil, and when ethically 
protected, is completely consistent with 
the nature of representative government. 
Political factors are present in the nego- 
tiation of many private labor disputes 
and in most major disputes having con- 
siderable public impact, but economic 
factors are of primary concern. 
nomic facts cannet and are not ignored 


Eco- 


™ Address by Mayor Nestingen of Madison, 
Wisconsin, before the Committee on Municipal 
Employer-Employee Relations, 37th Annual 
American Municipal Congress, November 26, 
1960. 
'°7 Source cited at footnote 6 
*°* Source cited at footnote 4. 





in public employee negotiations, but the 
primary emphasis is on political per- 
suasion. 


Grievance Procedures 


The dispute over the legal status and 
the public policy toward collective bar- 
gaining in public employment is reflected 
in the limited use of grievance proce- 
dures in government employment. More 
than 90 per cent of collective bargaining 
agreements in private employment have 
grievance procedures terminating in 
arbitration, but arbitration of grievances 
in public employment is almost un- 
known.?°® 


One of the reasons for the slow ac- 
ceptance of grievance machinery in 
public employment is the fear that such 
procedure can terminate in arbitration 

a procedure not regarded as legally 
permissible in public employment. An- 
other view is that a formal grievance 
procedure would conflict with the 
management prerogatives of public 
administrators and with civil service 
procedures.11° However, grievance pro- 
cedures have been established in various 
departments of the federal government 
and exist in numerous state and local 
communities.!11 


The view that public employees should 
have adequate grievance machinery for 
the settlement of complaints appears to 
be growing. A recent study showed that 
21 out of 25 labor agreements between 
local units of government and labor or- 
ganizations in Connecticut contain griev- 
ance procedures of various types.'!* The 
grievance procedures established in the 
metropolitan agreements of Philadel- 
phia and the New York Board of 


Public Works have detailed and ex- 
plicit steps for the handling of employees’ 
grievances. 


The National Civil Service League 
has issued the following policy statement 
on grievance machinery: 


“With the elimination of the strike 
threat, it is imperative that public 
agencies provide satisfactory methods 
of hearing and settling complaints for 
grievances and to prevent injustices... . 
This should be over and beyond what is 
required under civil service regulations. 
The time and effort thus spent will be 
amply repaid in improved morale and 
increased productivity.”274 


It is interesting to observe that this 
recommendation of the National Civil 
Service League suggests that grievance 
procedures be established over and 
beyond the civil service grievance pro- 
cedure. The statement recognizes that 
civil service is essentially an adminis- 
trative arm of management in public 
service. While charged with safeguard- 
ing the interest of the employees, its 
primary responsibility must be to speak 
for management rather than as a rep- 
resentative of the employee in the pres- 
entation of his grievance. 


3ut what if the employee’s grievance 
is not settled in the grievance procedure, 
may such disputes be submitted for 
arbitration? There is a widespread 
belief that employee grievances in 
public employment may not be sub- 
mitted to arbitration because 
action would be an invalid delegation 


such 


of legislative responsibility to fix the 
terms and conditions of employment. 
This conclusion makes no distinction 








°° Killingworth, “Grievance Adjudication in 
Public Employment,” Proceedings, 11th Apr- 
nual Meeting, National Academy of Arbitra- 
tors, p. 111 (1958). 

*° American Bar Association, Report of the 
Committee on Law of Government Employee 
Relations, p. 15 (1958). 


1090 


Source cited at footnote 102, at pp. 19- 


111 


2? 


112 Source cited at footnote 101, at p. 28. 


418 Source cited at footnote 94. 


November, 1961 © Labor Law Journal 





between arbitration of disputes to 
determine fixed liabilities or rights 
under an existing agreement and arbi- 
tration to initially determine the con- 
ditions of employment. 


The objection to arbitration of public 
employee grievances also overlooks 
the general rule that a city has the 
right to submit to arbitration any 
claim by or against it, and likewise 
has the authority when making a con- 
tract to provide for arbitration of 
future disputes or claims.'** This is 
a fairly common practice in public 
works contracts. 

In Wisconsin, the power of munic- 
ipalities and municipal corporations to 
submit disputes to arbitrators seems to 
be firmly established by the cases of, 
In Re Baraboo River Drainage District 
v. Schirmer'® and Joyce v. Sauk 
County.'1® In the Baraboo case the court 
said, “. . . where a corporation, whether 
public or private, is not expressly pro- 
hibited from submitting certain matters 
of this kind to arbitration, and where 
such corporations have the power to 
sue and be sued, arbitration may be re- 
sorted to.”11* 

Likewise in the Joyce case, citing 
Baraboo, the court said, “The general 
rule is that a city, county, town or other 
municipal or quasi-municipal corpora- 
tion may submit to arbitration any 
claims asserted by or against it. . 
The cases usually base this right upon 
the right of municipal corporations to 
contract and the right to maintain and 
defend suits.”''® Thus the right to sub- 
mit disputes to arbitration appears to 
depend on the municipality’s right to 
execute contracts and, secondly, the 
right of the municipality to maintain 
and defend suits. 


The Norwalk case gives the following 
legal support for the arbitration of 
some grievances arising in public em- 
ployment: 


“Tf it is borne in mind that arbitra- 
tion is the result of mutual 
ment, there is no reason to deny the 
power of the defendant [Board of 
Education] to enter voluntarily into 
a contract to arbitrate a specific dis- 
pute. On a proposal for a submission, 
the defendant [Board of Education] 
would have the opportunity of deciding 
whether it would arbitrate as to any 
question within its power. Its power 
to submit to arbitration would not ex- 
tend to questions of policy but might 
extend to questions of liability. Arbitra- 
tion as a method of settling disputes is 


agree- 


growing in importance and in a proper 
case, “deserves the enthusiastic support 


of the courts.’’!?® 


The court went on to caution, how- 
ever, that a public agency could not 
agree to submit any and all differences 
to arbitration. Specifically, the Board 
of Education could not commit to an 
arbitrator the decision of a proceeding 
to discharge a teacher for cause, because 
such matters were specifically governed 
by the statutes. 


Mediation 

The Norwalk case also approved the 
use of mediation services, but ruled that 
the Connecticut State Board of Media- 
tion could not offer its services inasmuch 
as public employers were not subject to 
the statute creating the Connecticut 
3oard of Mediation. By mutual agree- 
ment, however, the services of the State 
3oard of Mediation have been made 
available in Connecticut on a limited 
basis in public employee disputes.'*° A 





*** Annotation, 40 A. L. R. 1370 (1926). 

“5 In re Lower Baraboo River Drainage 
District v. Schirmer, 199 Wis. 230, 225 N. W. 
331 (1929). 

™6 Joyce v. Sauk County, 206 Wis. 202, 239 
N. W. 439 (1931). 
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“7 Case cited at footnote 115. 
8 Case cited at footnote 116. 

*® Case cited at footnote 7, at p. 279. 
*2° Source cited at footnote 101, at p. 9. 
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growing number of states including 
Alaska, Michigan, Minnesota, North 
Dakota, Oregon and California have 
provided for mediation services in 
certain categories of public employee 
disputes.'*? 


In Wisconsin, a ruling by the attorney 
general in 1960 has permitted the 
Employment Relations Board to offer 
its mediation services in certain pub- 
at the request 
Industrial Commis- 


lic employee disputes 
of the 
saa. 
sion.!? 


Wisconsin 


Since the receipt of the opinion in 
August, 1960, the Wisconsin Employ- 
ment Relations Board has been re- 
quested to offer mediation services 
in five public employee disputes. 


A report by the California State 
Conciliation Service shows that some 
56 public agency disputes have been 
mediated in that state in a twelve- 
year period from 1947 to 1959.173 The 
same report indicates that 350 repre- 
sentational elections were held during 
the twelve-year period in public em- 
ployment by the State Conciliation 
Service. 

The 1958 report of the Minnesota 
Division of Conciliation showed that 
57 representation elections had been 
conducted in a one-year period follow- 
ing the enactment of the law permitting 
the State Conciliation Service to certify 
bargaining representatives.!*4 


Fact Finding 


Recent strikes drawing national atten- 
tion in the steel and airline industry and 
disputes of statewide attention, such as 
the J. I. Case strike and the strike of 
garbage collection employees of the city 
of Milwaukee and the village of Shore- 
wood, have been the occasion for the 
appointment of fact finding panels with 
varying degrees of authority. This 
development has not undergone the 
same degree of public criticism which 
has accompanied union requests for 
traditional collective bargaining pro- 
cedures. The principal argument against 
fact finding is that any public recom- 
mendations of the fact finders have 
the persuasive effect of binding arbi- 
tration. 


Two fact-finding commissions have 
been appointed following recent strikes 
in Wisconsin.'*5 The Mayor of Milwau- 
kee appointed a three- member fact-find- 
ing committee to investigate complaints 
of garbage collection employees over 
working conditions. A similar commis- 
sion was appointed in the village of 
Shorewood, but in that case the fact- 
finding recommendations will be binding 
on the union, but only advisory to the 
village. 


The state of Michigan has been active 
in the mediation of public employee dis- 
putes and has had considerable exper- 
ience with fact finding. Under the 
Michigan statute, fact finding panels 
are permitted to make recommenda- 
tions only under certain conditions. 





™! Alaska Laws 1959, ch. 108; Fla. Stat. 
Sec. 839.22(1) (1959); Ill. Stat. Ann., ch. 
127, sec. 63b109(7) (Smith Hurd Supp., 
1960); Mass. Ann. Laws, ch. 40, sec. 4c (6 
Adv., 1960) ; Mich. Comp. Laws Secs. 423.201- 
423.208 ‘sag 3 _Minn. Stat. Ann. Sec. 179.52 
(Supp. 1960) ; N. H. Rev. Stat. Ann. Sec. 31.3 
(1955); N. i Laws, ch. 219 (1951); Ore. 
Rev. Stat. Sec. 662 (1953); R. I. Gen. Law 
Secs. 36-11-1—36-11-5 (Supp., 1959); Wis- 
consin Laws 1959, ch. 509, sec. 1[111.70]. 
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A very comprehensive report has been 
written on the Michigan experience.**® 


Conclusions 


The history of recent labor relations 
in the public service has many parallels 
with the development of state and federal 
statutes of a quarter of a century ago 
encouraging collective bargaining in 
private employment. The current legal 
challenges to collective bargaining pro- 
cedures in public employment are 
reminiscent of similar challenges to 
the NLRA. The lack of acceptance 
of the principles of employee repre- 
sentation on the part of some public 
employers and the resulting feeling 
of insecurity on the part of public 
employee unions all too often are 
evidenced by immature conduct and 
irresponsible emotional statements at 
times when stability and rationality 
are most needed. The development 
of labor relations in the public service 


also tells us that the demand for 


improved labor relations in the public 


service will not go away, if the leg- 
islative bodies and public executives 
fail to provide adequate laws or work- 
able procedures for handling public 
employee disputes. 

To the contrary, there is every in- 
dication that public employee unions 
will continue to grow and that, absent 
adequate grievance and_ collective 
bargaining procedures, public employee 
disputes will increase in number and 
seriousness. The record is also clear 
that laws, which only prohibit strikes 
in public employment, are far from 
a complete answer to the problem of 
public employee labor disputes. 

Therefore, it seems appropriate for 
the various state and local legisla- 
tures to consider the formulation of 
comprehensive iabor relations codes 
in order that the public authorities, 


public employees and public employee 
unions will have guideposts to gov- 
ern their conduct in the resolution 
of labor disputes. It has the 
statutory and administrative policy of 
the federal and state governments to 
encourage and promote collective bar- 
gaining for nongovernmental employees 
in the belief that such policy is in 
the public interest. Since the balanc 


been 


ing of bargaining strength is a legiti- 
mate objective of public policy in the 
private sector of our economy, it 
seems equally proper for government 
to encourage collective 
among public employees by laws and 
administrative policies adapted to fit 
the needs and problems of government. 


bargaining 


By way of suggestion, a public 
employer-employee labor relations code 
might provide the following: 


1. Public employees should have 
the right to organize and to affiliate 
with labor organizations of their own 
choosing; the right to be represented 
by such labor organizations for the 
purpose of collective bargaining ; and 
the right to refrain from any and all 
of such activities. Chapter 509 now 
provides the right of self organization 
and the right to representation in 
coliective conferences and negotiations, 
but the chapter does not apply to 
state employees or police officers. 
The scope and coverage of the stat- 
ute, with appropriate restrictions on 
the organization of police officers, 
such as limiting policemen to joining 
organizations of policemen only, should 
be considered. 

2. Public employee unions which 
represent a majority of such employees 
in a collective bargaining unit should 
have the right to be recognized by a 
public employer. Statutory procedures 
should provide the means for deter- 
mining appropriate collective. bargain 





_ Parker, “Role of the Michigan Labor 
Mediation Board in Public Employee Labor 


Public Service 


Disputes,” 10 Lasor Law JourNnaAL 632, at 
p. 633 (1959). 
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ing units and questions of representation. employment, within limitations as to 
The majority representative should subjects or budget procedures now 
be the exclusive representative for exclusively covered by statute or civil 
the purpose of collective bargaining, service regulations. 

provided, however, that specific crafts, , 4. Strikes in public employment 
trades or departments should have should be prohibited. : 

the right to separate representation in 
appropriate units. Individual em- 
ployees should have the right, if 
they so desire, to present their griev- 
ances to their public employer. 


5. Public employers and public em- 
ployee unions should have the right 
to avail themselves of mediation and 
voluntary arbitration services by a 
public agency or mutually acceptable 

3. Public employees and public em- neutrals. 
ployee unions should have the right 
to engage in collective bargaining. 
They should be authorized to enter 
into binding collective bargaining 
agreements for a fixed period of time 
and should be authorized to have 
such agreements reduced to writing 
in a signed contract, ordinance or 
resolution. Public employers and public 
employee unions should be required 
to bargain in good faith with respect 
to wages, hours and conditions of [The End] 


6. Public employers and public em- 
ployees should be authorized to use 
fact-finding procedures in appropriate 
cases. Such fact-finding panels should 
be authorized and organized so that 
they have considerable discretion as 
to procedures in the finding and 
publicizing of facts, holding of hear- 
ings, mediation efforts and in the 
making of advisory recommendations. 


JOB TRAINING NEEDED—CLAGUE 


Ewan Clague, Commissioner of the United States Bureau of Labor 
Statistics, warned recently that the nation faces “a critical long- 
term employment problem among younger workers” unless better 
ways and means can be found to train them for professional, technical 
and white-collar jobs requiring higher occupational skills. “This 
problem is already showing signs of becoming a national economic 
headache, although so far the trend is mild.” 


Mr. Clague was the principal speaker at the opening session of a 
three-day conference on American population trends at Arden House, 
attended by leading social scientists from 31 colleges and universities 
throughout the United States and by a comparable number of top 
executives from the life insurance business. The conference was spon- 
sored jointly by the Columbia University Graduate School of Business 
and the Institute of Life Insurance. 

Mr. Clague said the average net increase in the nation’s labor 
force is now running about 1,000,000 persons a year and will soon 
reach 1,250,000 a year. He anticipates that this annual rate of increase 
will jump to more than 1,500,000 after 1965, or about double the yearly 
average for the 1950s. A major factor in future increases will be the 
growing numbers of young people entering the nation’s working force. 
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NLRB Regional Administration 
By BERNARD SAMOFF 


Disputes settled by NLRB regional bodies often eliminate the impersonal, 
official decisions rendered when cases are taken to the parent body, claims 
the author. He outlines a basic philosophy for emphasizing the regional 
operations of the NLRB. Mr. Samoff is Acting Assistant to the Regional 
Director of the Philadelphia office of the NLRB. Opinions expressed, how- 
ever, are the author's and should not be construed as those of the National 
Laber Relations Board or its General Counsei. This article originally ap- 
peared in Symposium on the Labor-Management Reporting and Disclosure 
Act of 1959, published by the Tulane University School of Law. 


iP OUR LARGE AND DIVERSE COUNTRY, regional adminis- 
tration, which disposes of the bulk of the cases arising under the 
NLRA, is challenged to achieve voluntary compliance with its pro 
visions, including the 1959 amendments. The latter pose knotty 
problems for administrators. These are dealt with through a variety 
of mechanisms of which three are singled out. Prevention, adaptation 
and evaluation are conceived as local administrative functions con- 
tributing to the realization of statutory goals. These disclose one 
way in which legislative changes are incorporated into a regulatory 
network. Sensitive to the interests of unions, employers and individuals 
in a stable and ever-changing society, administrators should develop 
a publicly-centered value system which guides them in implementing 
the statute. 


Recently the NLRB celebrated its 25th anniversary. In 1935 
there were approximately 60 field employees whereas in i960 there 
are about 1060. While the latter group and the approximately 650 
employees in Washington form a single cohesive organization, we are 
concerned here with certain functions of regional personnel. Admin- 
istration of the Title VII amendments serves as a convenient point 
from which to examine briefly the art and science of locai operations. 
It is an art because administration “requires finesse, leadership, zeal, 
and lofty conviction.” And it is a social science because it “requires 
inductive analysis, methodological organization, careful planning and 
ingenious devisement of procedures.”! Above all, the manner in 
which regional administration is carried out not only influences 
significantly the intent of legislators and policy-making executives 
but also contributes substantially to our system of ordered stability 
and change. 


Will administrative implementation of Title VII be simple and 
uncomplicated? Archibald Cox, who admits a share in drafting the 








* James C. Charlesworth, Governmental Administration, Harper & Brothers, New 
York, pet, 2. 1: Dwight Waldo, The Study of Public Administration, Doubleday 
and Company, Inc., Garden City, New York, 1955, pp. 1-14. 
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legislation, suggests that the uncer- 
tainties, inconsistencies and inadequacies 
of the draftsmanship must be “corrected 
by understanding administration.” ? 
Elsewhere, he notes that many sec- 
tions “contain calculated ambiguities 
or political compromises essential to 
secure a majority”*® in Congress. An- 
other highly experienced and respected 
industrial relations analyst concluded 
that the “ultimate effects” of the 
amendments “will be determined largely 
by the policies of the NLRB” and a 
“moderate and balanced administra- 
tion will . . . be in the best in- 
terests of all groups concerned.” * 
NLRB Board Member John H. Fan- 
ning observes, “Seldom has legisla- 
tion packed so many apparently close 
and difficult questions into such a 
small amount of type,” and he charac- 
terizes Title VII as a “picture of dif- 
ficulties that will confront the 
interpreters.” ® 

It is generally agreed that the Title 
VII amendments vexing and 
challenging problems for the adminis- 
trators. A systematic examination of 
the factors leading to this legislation 
is beyond the scope of this paper, ex- 


pose 


cept that the web or network of forces 
which produced the legislation may— 
and frequently does—impinge upon 
administration.*® Generally, when one 
thinks about administration he is apt 
to concentrate upon the operational 
implementations by the five-member 
3oard, the General Counsel and the 
courts. Without in any way attempt- 
ing to measure their impact upon ad- 
ministration, the focus in this paper 
is upon regional activity. Nonetheless 
it must be stressed that the entire agency 
and the supervening courts function as 
an organizational entity to carry out the 
amendments. It is only because we wish 
to concentrate upon one phase of admin- 
istration that we make this artificial 
delineation. 

Why should we consider field opera- 
tions? Perhaps the principal reason is 
that 90 per cent or more of all unfair 
labor practice charges and almost 80 per 
cent of all representation cases are dis- 
posed of at the regional level without 
reaching Washington.’ The last (24th) 
annual report of the NLRB reports that 
of the 11,465 charges closed in fiscal 
1959, approximately 93.2 per cent were 
disposed of at the regional level, and of 





National 
Rela- 


* Archibald Cox, Law and the 
Labor Policy, Institute of Industrial 
tions, Los Angeles, 1960, p. 31. 

* Archibald Cox, “Internal Affairs of Labor 
Unions Under the Labor Reform Act of 
1959,” 58 Michigan Law Review (1960), pp. 
819-854; Archibald Cox, “The Landrum-Grif- 
fin Amendments to the National Labor Rela- 
tions Act,” 44 Minnesota Law Review 257 
(1959). 

‘Benjamin Aaron, The Labor-Management 
Reporting and Disclosure Act of 1959, Insti- 
tute of Industrial Relations, Reprint No. 94, 
Los Angeles, 1960, p. 1127. 

5John H. Fanning, “Experience to Date 
with the Landrum-Griffin Bill,” paper read 
before the 15th Annual Executive Management 
Institute on Personnel and Industrial Rela- 
tions, University of Rhode Island, May 5, 
1960, mimeo, p. 3. 

*This broad concept and its specific ana- 
lytic uses are developed in the following publi- 
cations: David Truman, The Governmental 
Process, Alfred A. Knopf, New York, 1951; 
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the 8,840 representation cases, approxi- 
mately 78.7 per cent were disposed of in 
the field offices. The latter figure would 
undoubtedly increase should the Board 
delegate to the regional directors its 
representation powers under the amend- 
ment to Section 3(b) of the Act. In 
sum, the foregoing statistics demonstrate 
the crucial importance of regional opera- 
tions in administering the amendments. 

Given the pivotal role of field admin- 
istration and the unsettled and unsetting 
meaning of the amendments, regional 
offices are called upon to perform a 
variety of functions to accomplish their 
underlying objectives. Three tasks are 
singled out: (1) prevention; (2) adap- 
tation; and (3) evaluation. These are 
deemed worthy of consideration because, 
first they are generally unperceived, un- 
charted and unexplored, second they per- 
form a significant role in the adminis- 
tration of statutory changes and third 
they are essential features of an admin- 
istrative scheme suitable to a conflicting 
and competing pluralistic society which 
accepts the unexpressed and unformu- 
lated “rules of the game.” 

The scope of this paper permits no 
more than a few illustrations to high- 
light these aspects of regional adminis- 
tration. Experience with local imple- 
mentation of the amendments constitutes 
the basic data. Administration is here 
conceived as much broader than mere 
law enforcement. In includes the mean- 
ing and substance given the amendments 
as a result of the continuing interaction 
not only between the General Counsel, 
the Board, the supervening courts and 
regional operations, but also between all 
the foregoing and the surrounding envi- 
ronment. It is hoped that concentration 
upon these features will throw some light 
upon a neglected aspect of labor law 
administration. 


Prevention 


It is the basic responsibility of the 
local administrator to achieve voluntary 
compliance with the amendments. This 
may be accomplished in a variety of 
ways. Among other devices he may 
utilize explanation, education, per 
illustration, conference and 
Although litigation is 
this is a last-resort 
indicated by 


suasion, 
adjustment. 
also available, 
administrative 
the fact that only 7 per cent of all un 
fair labor practice cases closed in fiscal 


1959 involved formal adjudication. 


tool, as 


Unquestionably, a significant factor 
in producing such a record is the fact 
that NLRB officials are in a 
position to consult with 
representatives of groups affected by 
the amendments. The probable impact 
discussed and 


lc cal 
regularly 


of the changes was 
analyzed by regional personnel and 
attorneys, union agents, company re- 
presentatives and industrial relations 
consultants. These exchanges started 
during legislative consideration of the 
amendments and continued after their 
passage. Never advising but review- 
ing a wide array of specific questions, 
regional personnel seek to aid and 
facilitate compliance with the amend- 
ments. Benefiting from a large volume 
of resource information prepared by 
the Office of the Generai Counsel,® 
and despite the uncertainties and am- 
biguities, regional staffs shared their 
knowledge and experience with the 
interested clientele. 

Over many years the local staffs 
had established friendly and helpful 
relationships with the industrial re- 
lations practitioners in their regions 
Access to them was simple and unpre 
tentious. Both regional personnel and 
labor relations representatives shared a 





* 24th Annuai Report of the National Labor 
Relations Board, Tabies 7 and 8, p. 167. 

* The Office of the General Counsel estab- 
lished “Operation 60” as a Washington-field 
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the enactment and effective date of the 1959 


amendments. 





common goal of achieving compliance 
with the amendments, albeit the lat- 
ter desired to reach this objective while 
satisfying their special interest needs. 
Where interested representatives be- 
lieved that regional personnel were 
understanding and sensitive to their 
special problems, the exchanges proved 
profitable for both. Industrial relations 
practitioners were aware that the agency 
did not accept “formal sanctions and 
protracted litigation” as the “key to the 
effectuation of the will of Congress,” but 
was guided by the General Counsel’s 
view that, “our goal is voluntary com- 
pliance with the Act.” 7° 


During the pre- and post-amendment 
period unions and management were en- 
gaged in negotiations, as well as in the 
day-to-day administration of labor 
agreements. Strikes, contemplated or 
threatened strikes and picketing were 
part of the labor scene. In some in- 
dustries the question of subcontract- 
ing was a key issue. What was the 


likely effect of the amendments upon 


such ongoing activities? While no 
precise answers were available, parties 
found it helpful to confer with regional 
personnel in an effort to bring their 
conduct within the framework contem- 
plated by the amendments. At the same 
time the ceaseless ebb and flow of eco- 
nomic forces had to be considered in 
preparing contract language conforming 
to the changes. By concerting their re- 
sources, energies and experiences 
through candid exchanges, regional 
personnel and group representatives 
sought pragmatic means to adjust to 
the new statutory requirements. 


One hypothetical situation illustrates 
how the local staff forestalled several 
potential cases. The union was con- 
fronted with a contracting employer 
moving out of the area and dismiss- 


ing his employees while shifting some 
of his work to another firm. The 
union’s almost instinctive reaction was 
to picket the new employer, but before 
embarking on this course its attorney 
and representatives conferred with a 
local staff member. In the discussions, 
the hazards of the contemplated picket- 
ing were reviewed in terms of the new 
8(b)(4) and 8(b)(7) provisions. The 
union stressed that while it might be 
willing to forego picketing and perhaps 
rely upon a damage suit, it was being 
pressured by other employers as well as 
its members to take immediate, retalia- 
tory action. Sensitive to the economic 
and organizational needs and responsive 
to the administrator’s task of implement- 
ing the amendments, the staff member, 
after conferring with his superiors, as- 
sisted the union in formulating and ana- 
lyzing its problems. It decided upon 
another course. 


This kind of situation, which may be 
multiplied many times, epitomizes one 
important role of local administration. 
Our scheme of administration contem- 
plates sympathetic and understanding 
handling of problems but does not pre- 
sume that Americans are incapable of 
coping with their difficulties. Govern- 
ment is a facilitator with the public 
responsibility as its guide. Since local 
agents are part of the community, 
their specialized knowledge contrib- 
utes substantially to the resolution of 
doubtful, uncertain and uncommon 
problems. 


Modern medicine accepts, endorses 
and implements the view that action 
to prevent is perhaps more important 
than steps to cure illness and disease. 
Although administrators are not yet 
in a position to supply prophylactic 
devices insuring healthy compliance 
with the Act, the establishment and 





*° Stuart Rothman, “Some Aspects of the 
Legislative Process and the Administration 
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preservation of communication lines 
between regional offices and agency 
clientele assist materially in achieving 
such a goal. This kind of preventive 
administration goes on all the time. 
In a reciprocal manner it familiarizes 
both local administrators and practi- 
tioners with the unceasing changes in 
the labor field and allows them to 
work out their problems without formal 
filings. Moreover, such continuing in- 
formal exchange helps them anticipate 
problems and concert their joint efforts 
in resolving them. Preventive adminis- 
tration thus becomes an integral part of 
local operations and a critical device in 
the over-all the 
amendments. 


implementation of 


Adaptation 


The second administrative task arises 
from the fact that the United States is 
a large and diverse country. Its size and 
heterogeneity require regional adminis- 
trators to achieve and maintain an ac- 
ceptable balance between the implicit 
constraints of a national law and local 
differences. While the amendments were 
intended to be applied without distinc- 
tion, simultaneous and identical admin- 
istration might produce wholesale eva- 
sions of the law and undesired hostility 
toward the local administrators. 


Regional administration of the amend- 
ments is complicated further by the fact 
that they have different impacts upon 
all types of union and management or- 
ganizations. The secondary boycott and 
organization picketing changes are more 
likely to have a more immediate impact 
upon specified unions and employers 
than the voting elgibility of economic 
strikers. Where, for example, a certain 
category of labor-management relation- 
ships hitherto excluded are now covered 
by the amendments, the unregulated col- 
lective bargaining requires skilled han- 
dling to accomplish statutory com- 


pliance. Uncounted difficulties are en- 
countered in those situations where the 
administrator is required to bring about 
a complete and thorough change. It is 
in the nature of human behavior and the 
structures it establishes that change is 
resisted. Consequently, the keen and 
perceptive administrator seeks to accom- 
plish his objective through step-by-step 
or phased modifications. 

Experience under the Taft-Hartley 
Act, particularly in the building trades, 
suggests that evolving modifications oc- 
curred over a period of years. Partly 
due to decisional changes and partly due 
to local administration, most of these 
unions were brought to the point where 
their agreements and practices were in 
substantial harmony with the Act. Simi- 
larly, the administration of the new 
amendments will undoubtedly require 
patient handling. There are existing 
agreements containing hot cargo and 
subcontracting clauses which are now 
probably unlawful. Through informal 
consultations as well as regional ad- 
justments if charges are filed, such 
agreements and practices will be modi- 
fied to conform to the law. A phased 
approach to administration is a key 
factor in easing and adjusting new 
legislation. Decentralized regional of- 
fices, sensitive to area particularities 
and enjoying the confidence of its 
clientele, are “a key factor in the 
ability of the Agency to fulfill its 
responsibilities to the public.” ™ 

There are some administrators who 
stress prompt, stern and undeviating 
enforcement devices when the 
evidence supports formal action. Apart 
from the inherent difficulties of such an 
approach in handling labor-management 
cases under the Act, this tends to deni- 


law 


grate the basic objectives of the statute. 
Undeniably, administrators become dis- 
couraged and frustrated when the facts 
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suggest repeated violations and the 
parties display cavalier attitudes to- 
wards the law. This response of affected 
parties is most apparent when new laws 
are first implemented. Yet, when the 
administrator realizes that change fre- 
quently engenders hostility and that the 
combative spokesmen of both interests 
resist vigorously any conceived loss of 
rights and benefits, he can develop and 
utilize a variety of tools to achieve com- 
pliance. And experience demonstrates 
that in the long run mild, flexible and 
understanding administration achieves 
statutory objectives and that it is con- 
sistent with the accepted patterns of 
American behavior. In the push and 
pull between the administrator and 
various groups there emerges a sub- 
stantial measure of voluntary com- 
pliance with the new amendments. 


Whichever amendment is analyzed 
in terms of its impact upon estab- 
lished labor-management patterns, there 
will come to mind examples of the 
kind of problems confronting regional 
administration. A union is picketing 
and it is charged with a violation of 
8(b)(7). Leaving the actual events 
to one side, the union reports that it 
was provoked into action by its con- 
tracting employers and members who 
objected to competition from an un- 
organized shop. The union is aware 
of the injunction sanction but feels 
that if it loses via this route it can 
ascribe its defeat to that “nasty” NLRB. 
Regional personnel explore a range of 
alternatives. The union decides that it 
will agree to a representation election 
and the matter is thus disposed.’?_ Local 
administrators have tailored an available 
mechanism to resolve a problem. In this 
way the amendments are applied slowly, 
case by case, and everyone gains from 
the experience. 


This type of positive administration 
cannot be formulated or structured with 
any set of rules but depends upon the 
artistic use of innumerable methods con- 
trived by the administrator to achieve 
his objectives. This recalls an oft-re- 
peated observation of a wise NLRB 
member in the early days of the Wagner 
Act. A staff member complained that 
after protracted litigation terminating 
with an order to disestablish a com- 
pany union, a new charge alleged that 
there was another company union. 
“Can’t we do something about such 
brazen defiance of the law ?” he asked. 
“Don’t be too concerned,” was the 
response, “each company union is a 
little less dominated.” Over the years 
the number of company unions have 
diminished so that today there is sub- 
stantial compliance with this provision. 
The very strength of an administrative 
process is that it may utilize a variety 
of techniques to accomplish legislative 
objectives and it is a gradual yet 
directive one. At the center is the 
decentralized administrator who can 
find fitting and acceptable means. Un- 
like some types of administration which 
are remote, unbending and impersonal, 
local operations are proximate, flexible 
and human. The “real challenge,” ob- 
served the General Counsel, is not in 
“moving a vast number of individual 
cases”’ or “even litigation” but “in the 
objective and sensitive handling of the 
countless problems arising under” the 
Act.8 


To achieve a workable implementation 
of the amendments in varying geo- 
graphic areas in which there are diverse 
labor and management groups with fre- 
quently conflicting needs and aims is 
the prime task of local administration. 
How this accomplished is the measure 
of successful administration. It is sug- 





*? Needless to say, not all 8(b)(7) cases 
end so simply. However, it should be noted 
that, in fiscal 1959, only about 7 per cent of 
all charges were litigated formally, thus sug- 
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gesting that regional action disposes effectively 
of the bulk of the cases. 
** Source cited at footnote 11, at p. 3. 
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gested that pragmatically guided admin- 
istration works best in our pluralistic 
society with its countervailing pressures 
when it avoids too literal and unrelent- 
ing efforts to obtain immediate compli- 
ance. Particularly when legislative 
changes disturb existing patterns of 
labor-management relations a phased, 
adaptative or step-by-step administration 
is indicated. As long as the objectives 
are clearly identified, the latitude and 
discretion available to local administra- 
tors afford a judicious selection of means 
consistent with the “rules of the game” 
prevailing in America. 


Evaluation 


Our final administrative task relates 
to the fact that about 40 per cent of all 
unfair labor practice charges are filed by 


individuals.** An important but rela- 
tively unnoticed phenomenon is that the 
agency is a locally available forum 
where ordinary, unrepresented citizens 
can discuss their complaints and griev- 
ances against unions and employers. | 
suspect that this continuing flow of 
grievants is due not only to the easy 
accessibility of regional personnel but 
also to changing social, economic and 
organizational patterns. In our com- 
plex society the worker is beset by a 
constant stream of uncontrolled events. 
When a worker feels that he is being 
abused or denied his conceived rights 
and benefits, he searches for a public 
agency to air his complaints. 


Over the past dozen years I have 
talked to many individual workmen 
in the regional office. Many complaints 
were personal inequities nowhere coy- 
ered by the statute. Others were related 
to provisions of the Act but obtaining 
the proof appeared difficult. Still others 
related narratives which, if sustained, 
could support violations of the Act. But 
since about 83 per cent of all charges 


filed in fiscal 1959 were dismissed or 


withdrawn, we must assume that these 
lacked merit. Yet, we should not 
ignore the value of local administra- 
tion despite the resources expended 
investigating nonmerit cases. Whether 
charges are filed and, if filed, sustained 
is merely one aspect of this function of 
local administration. For the troubled 
and upset worker the availability of the 
governmental agency provides a crucial 
link between “big” organization and the 
citizen. 

There is no way to measure the worth 
and impact of this local function. But 
even though much of this activity is 
unrecorded statistically, the sympathetic 
“recognition that human hopes, human 
interests, human strengths and human 
weaknesses lie just beneath the surface 
of the cold record’’!® reflects and em- 
phasizes an undervalued aspect of re- 
gional operations. 


There are two other aspects of this 
appraisal function that are noted. First, 
the entire statutory scheme contemplates 
that individual rights will be protected 
from union and management conduct. 
Specifically, the amendments provided 
that workers, like employers and unions, 
could obtain relief where there 
secondary boycotts or organizational 
picketing, or where unions sought work 
insurance guarantees, sometimes granted 
by employers, which caused dimunition 
in earnings or deprivation of employ- 
ment. Under certain circumstances, 
economic strikers were not to lose their 
employment status. Not infrequently, 
workers are unfamiliar with the rem- 
edies available to them when their rights 
are infringed. Through the facilities of 
local administrators they can obtain in- 
formation and help to protect these 
rights. When such problems are pre- 
sented, regional field examiners and 
field attorneys utilize their specialized 
experiences and exercise their judg- 
ment to inform questioning individuals. 


were 





* NLRB Release (S-89), August 25, 1960. 
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‘® Source cited at footnote 11, at p. 3 
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Note that inquiring workers are “in- 
formed,” never “advised,” since it is 
believed that sound administration leaves 
the choice of alternatives to the individ- 
ual because he is never thought of as a 
“ward of the government.” 

Second, the availability of a regional 
forum for individual workers provides 
another countervailing balance for union 
and management conduct. Because these 
interest groups know that workers may 
obtain relief if the former trench upon 
the latter’s rights, unions and employers 
are more likely to conduct themselves 
within the framework of the amend- 
ments. To balance these adequately 
serviced groups, individual workers 
may secure the assistance of regional 
personnel. Their responsibilities to 


everyone seeking aid and their skill 
in assessing workers’ complaints are 
integral features of local administration. 


Conclusions 


Prevention, adaptation and evaluation 
are underscored as pertinent regional 
functions. Consistent with the expressed 
objective of voluntary compliance which 
is integral in the American system of 
administration, regional operations em- 
brace a variety of implementing devices 
encompassed within the art and science 
of administration. Because of close 
working relationships between interest 
group representatives and regional per- 
sonnel, productive exchanges are facili- 
tated. These help substantially in achiev- 
ing a pragmatic acceptance of statu- 
tory changes. Voluntary adherence is 
achieved when the local staff possesses 
skill, experience and knowledge of the 
local environment. A potential danger 
arising from these established associa- 
tions may be an unstructured though 
cohesive “bureaucratic triumvirate” 
composed of agency, management and 
union representatives collaborating to 
meet their own needs instead of the ob- 
jectives of their respective organizations. 
Consequently, regional personnel are 
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called upon to balance their public ob- 
ligations with the advantages of dealing 
with union and management agents. 


Inasmuch as the amendments im- 
pinge upon an industrial relations 
system whick exhibits stability in some 
aspects and change in others, the adap- 
tative function is intended to find 
mechanisms that will produce willing 
compliance yet will not too seriously 
disturb existing patterns. To imple- 
ment the new sections dealing with 
organizational picketing, the regional 
staff is confronted with a variety of 
situations each having a host of linked 
elements. Through the actual applica- 
tion of the amendments to given prob- 
lems the local staff adapts the stautory 
scheme in a manner that simplifies and 
eases changes from accustomed prac- 
tices. This function nowise alters the 
statute but merely gives it meaning and 
substance. It is more readily recognized 
in the representation case area where a 
wide array of matters are worked out 
voluntarily by the parties during joint 
meetings conducted by regional staff 
members. The amendments are similarly 
translated and implemented through 
the adaptative function. 


Regional personnel not only service 
management and labor organizations 
but they also provide somewhat broader 
facilities for individual grievants. In 
this role the region makes available an 
accessible forum for workers who may 
have suffered impairment or deprivation 
of their rights and thus aids this counter- 
vailing balance to organized groups in 
the labor and management field. While 
the amendments would not appear to 
affect significantly this phase of the 
evaluative function, their underlying 
rationale suggests that individuals’ 
rights should continue to occupy a front 
row in administration. 


Throughout this paper there is the 
unstated notiou that the field staff (and 
Washington, too) is generally competent 
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and displays a “sense of devotion to the ally dictate the solution. Each staff 
job.”"® At the heart of administration member must, therefore, formulate for 
are people whose values or value-pat- himself a set of values that will guide 
terns are the determinants of the kind him when confronted with specific ad- 
of operations they carry on. Their pref- ministrative problems. Participating in 
erences, criteria or choices of personal an action agency in this volatile field, 
or group conduct are the standards by regional staff members who dispose of 
which they select from among alterna- the bulk of the cases are called upon to 
tives or make decisions.’* In every re- master the myriad complexities of the 
gional action is embedded a host of amendments and to evolve a value 
choices in a continuum which links the system that will guide and strengthen 
subsets of decisions. Quite often the their public responsibilities. 

analysis of a problem and the conse- [The End] 
quences flowing from its solution virtu- 





SOCIAL INSURANCE 


Governments designing or redesigning social insurance programs 
should do so on the basis of realistic factors and recognize changing 
conditions affecting people the plans would benefit. 

These principles, and others, were outlined recently by Reinhard 
A. Hohaus, senior vice-president of the Metropolitan Life Insurance 
Company, who addressed the annual gathering of the Canadian Pen 
sion Conference at the King Edward Hotel in Toronto. 


Stressing the necessity of research and analysis, Mr. Hohaus 
said it is “a gross mistake—which unfortunately many are still com 
mitting—to overlook the heterogeneous character of the aged and to 
neglect the dynamic nature of their economic situation.” 

“Tt is my feeling that any judgment as to an appropriate benefit 
level must be a pragmatic one on which reasonable men may differ; 
also that the benefit formula should be reviewed periodically and 
adjusted, when necessary, to the basic floor-of-protection goal to take 
into account changes in wage levels and in the cost and the standard of 
living.” Mr. Hohaus said. 


Another practical and imperative consideration to be made is to 
what degree government should provide protection. 

Recognizing both an individual and a community responsibility, 
he cited the principle of subsidiarity. This principle, he said, em- 
phasizes that the state has a positive but not an unlimited role in 
society. “It affirms that the community should not take over what 
the individual can well accomplish through his own initiative. Further, 
it asserts that it is inimical to public order for either individuals or 
groups to relinquish to large associations—such as the state—what 
they rightly can and should do.” 


‘7 Philip E. Jacob, Changing Values in Col- 

and Labor-Management Relations, cited at lege, Harper & Brothers, New York, 1957, p. 

footnote 7, at p. 3. xiii; John E. Smith, Value Convictions and 
Higher Education, Edward W. Hazen Foun- 
dation, New Haven, Connecticut, 1958. 


‘6 Staff Report to Subcommittee on Labor 
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Arbitration 





Decisions « « « 
Developments 








Auto Worker Has No Right to Bypass Local in His Appeal.—A member 
of the Auto Workers who did not sufficiently press his claim protesting a 
grievance settlement before the membership oi his local was held not privi- 
leged to appeal the settlement directly to the International Executive Board 
(IEB). 

The UAW Public Review Board affirmed the decision of the IEB that 
the member had not made the minimal effort required, since he had not sought 
the inclusion of his business on the meeting agenda of the local at the time 
the agenda was adopted, had not raised the point at any time during the 
local’s meeting and had failed to show that he was thwarted in any attempt 
to do so (Kolo v. Auto Workers, Local 1308, 61-3 ARB § 8871). 


“Basic” Workweek Is Not “Guaranteed’’ Workweek.—A contract pro 
vided that “the basic work week shall be forty-five (45) hours from Monday to 
Friday inclusive. Time and one-half shall be paid for work in excess of eight 
hours on any one day or in excess of forty (40) hours in any one week.’ This 
did not guarantee a 45-hour workweek, stated Arbitrator Morris Slavney, 
impartial member of the arbitration committee. 


He held that the language merely described the hours per day and the 
days per week of the regular workweek and regularized the hours of employ 
ment to indicate the basis for overtime pay. 

He denied a grievance that the contract had been violated when the 
company reduced the workweek from 45 to 40 hours (Manitowoc Junk & 
Second Hand Co., Inc. and Teamsters, Local 619, 61-3 ARB § 8858). 


Agreement Did Not Prevent Discipline for Negligence——An agreement 
in a steel mill that if a steel heat boils through the bottom of an open hearth 
furnace—where the bottom is more than four years old—no discipline shall 
be imposed was not applicable to a situation where the negligent acts of an 
employee were the clear and proximate cause of the failure, held Arbitrator 
M.S. Ryder. 

A grievance protesting a three-day suspension for alleged negligence in 
permitting such a boil-through was denied. The evidence showed that the 
first helper on an open hearth furnace was lax in not becoming aware much 
sooner than he did of the dangerous condition developing, and that he took 
corrective measures only upon being directed to do so, when it was too late 
to prevent the damage (Kepublic Steel Corp., Cleveland Dist., and Steelwork- 
ers, Local 1157, 61-3 ARB 4 8867). 
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Paying Show Up Time Does Not Create Employment Relationship. 
The fact that a company had paid a union-referred truck driver two hours’ 
show up time did not create an employment relationship, ruled Arbitrator 
James A. Doyle. 


The union had contended that the payment created such a relationship 
and that the company’s refusal to allow the driver to go to work amounted 
toa discharge. It sought reinstatement with back pay. 

The company had recognized the driver as a former employee who had 
been involved in an accident and it did not assign him to, or allow him to 
perform, any work. The arbitrator held that the mistaken authorization of 
payment for show up time by the foreman was purely gratuitous and did not 
create an employment relationship (Peter Kiewit Sons Co. and Teamsters, 
Local 554, Generai Drivers and Helpers, 61-3 ARB {| 8863). 


Presumed Oral Agreement Did Not Overcome Contract Intent.—The 
provisions of an agreement signed in 1961 could not be made retroactive in 
the absence of evidence that retroactivity was mutually intended, ruled Arbi 
trator Eugene H. Hughes. He held that the company was not required to 
reopen bidding for jobs held by junior employees to allow senior employees 
the chance to qualify for them. 

It was the contention of the union that, during negotiations, the company 
had orally agreed to reopen jobs held by junior employees, but the company 
denied this. The arbitrator held that the union had failed to prove the exist 
ence of such an agreement. 

Even assuming its existence, there was no evidence that the agreement's 
terms were mutually intended to become part of a written contract. The 
intent of the parties regarding the seniority provisions of the contract was 
interpreted to be to apply it to all employment arising after the signing of 
the agreement, not to employment arising before (/ndependent Grocery, In 
and Teamsters, Local 969, 61-3 ARB § 8873). 


Employees and Work Could Not Be Removed from Bargaining Unit.—A 
general question by a union, inquiring whether a company could remove an 
employee and/or work from the bargaining unit by the institution of certain 
actions, was answered in the negative by Arbitrator David A. Wolff. He lim 
ited his answer, however, to a situation where all of, and only, the circum 
stances described in the union request for interpretation were present in a 
given instance. 

The union charged that the company had removed from several bargain 
ing units work performed by tool trouble men; had arbitrarily excluded tool 
trouble men from representation by assigning them the titles of foremen 


and/or supervisors; and, in some instances, had merely made a change in title 


without any noticeable change of duties and had then excluded the employees 


from the bargaining unit. 


The question asked by the union, which the arbitrator answered in the 
negative, was: “Can the Corporation remove an employee and/or work from 


the bargaining unit by institution of the above actions? (Chrysler Corp 
and Auto Workers, 61-3 ARB § 8868). 
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Alternative Clause Permitted Split Workweek.—-Split workweeks were 
held to be assignable under a contract provision that read that “six (6) con- 
secutive days or forty-five (45) hours shall constitute a week’s work 
The Employer reserves the right to work any employee six (6) consecutive 
days in any workweek.” 

Arbitrator Martin Wagner pointed out that the union, in arguing that 
the company was required to provide a week’s work on consecutive days, 
focused on only the first part of the provision, ignoring the alternative ‘or 
forty-five (45) hours.” 

He found meaningful the company’s explanation of the provision, which 
was that the alternative workweeks, that is, six consecutive days or 45 hours, 
cannot be exceeded except by payment of a premium, and that the company 
has the right to meet the weekly guaranteed hours in less than six days but 
will not be penalized if it does so by assigning employees to work on six 
consecutive days. 

The arbitrator found that past practice upheld the company’s right to 
assign split workweeks and that, while the union had repeatedly tried to 
negotiate a workweek of consecutive days, the company had successfully 
resisted such a move. Under the circumstances, the union’s grievance was 
denied (Kroger Co. and Teamsters, Local 414, 61-3 ARB § 8875). 


Company Could Schedule Vacations on Short Notice in Emergency.—In 
the presence of overriding circumstances, a company could properly require 
its eligible employees to take the third week of their vacations on short notice, 
ruled Arbitrator Samuel H. Jaffee. 

The overriding circumstance in this case was a production problem 
involving an aircraft project which presented two alternatives: either make 
the week of March 6 a vacation period or lay off many of the employees. 

A grievance asking for one week’s pay for employees who were allegedly 
inconvenienced by having to take a one week’s vacation with only several 
hours’ notice the preceding Friday was denied (Sylvania Electric Products, Inc., 
Buffalo Systems Plant, and IVE, Local 511, 61-3 ARB § 8879). 


Denies Grievances Involving Supervisor Work, Training.—Two griev- 
ances involving training of employees were decided by Arbitrator A. R. Mar- 
shall in National Carbon Co., Division of Union Carbide Corp., and Operating 
Engineers, Local 912, 61-3 ARB § 8829. 

The first alleged an invasion of bargaining unit work by a supervisor, and 
the union requested that this sort of action be discontinued. The arbitrator 
disagreed. A foreman had been dissatisfied with the production of workers 
engaged in a cleaning operation, so he stepped in and demonstrated the proper 
technique. As a result, production increased. It was ruled that this was no 
attempt to take bargaining unit work away from employees. The grievance 
was denied. 

In the second grievance, a senior employee contended that he, instead of 
a junior man, should have been trained for possibly filling a higher-rated job 
in the event of a temporary vacancy. The company stated the grievance was 
not arbitrable because the contract had no provisions for the training of em- 
ployees. The arbitrator disagreed, since the contract, by the same token, 
nowhere reserved the training function exclusively to management. 
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Labor Relations 





Decisions of Courts and 
Administrative Agencies 








Contempt Case Goes to High Court.—The U. S. Supreme Court has 
granted certiorari on a contempt case which could affect a great many labor 
attorneys. The case grew out of a labor dispute between Toledo Marine 
Terminals, Inc. and the International Longshoremen’s Association. The com- 
pany asked and was granted an injunction against the picketing of its premises. 
However, the union decided to continue picketing when its attorney advised 
that the court of common pleas, which had issued the injunction, had no 
jurisdiction in the dispute. The attorney, Merritt W. Green II, maintained that 
picketing of an employer engaged in interstate commerce comes within the 
provisions of the Labor Management Relations Act and that the employer 
must initially present his grievance to the National Labor Relations Board. 

When the picketing continued, the Court of Common Pleas of Lucas 
County, Ohio, found the attorney in contempt for advising the union to ignore 
the court’s temporary injunction. The attorney filed a petition for a writ of 
habeas corpus with the Ohio Court of Appeals (Matter of Green, 41 LC 
{ 50,072). That court denied the petition, stating that the common pleas court 
had the power to issue a temporary injunction to preserve existing conditions 
until such time as it could pass on the question of its jurisdiction. The court 
of appeals also held that, although the attorney had the right to advise his 
clients that the common pleas court did not have jurisdiction to issue an 
injunction, he should have thereupon pointed out the legal remedies open to 
them to raise the question of jurisdiction, When the attorney went beyond 
this and advised the union to ignore the injunction as invalid, he left himself 
open to contempt charges. 

The Ohio Supreme Court upheld the court of appeals on similar grounds 
(43 LC ¥ 50,353). It pointed out that no motion had been filed to dissolve the 
temporary injunction nor was any other instrument interposed challenging the 
court’s jurisdiction. The key issue, then, was that the attorney failed to follow 
legal remedies open to his clients, but chose instead to ignore a court order. 

The Supreme Court of the United States will hear Green’s appeal, which 
contends that he was denied due process of law by being convicted of contempt 
for offering good faith advice to his clients that a violation of an ex parte 
temporary injunction provided a means of testing the jurisdiction of the state 
court over the dispute in progress. 


Power to Delegate Authority Under Reporting Law Upheld.—The au- 
thority of the Secretary of Labor under the Labor-Management Reporting 
and Disclosure Act to delegate his investigatory and subpena powers to other 
agencies of government—in this case the Department of Justice—has been 
upheld by a federal district court in Pensylvania. 
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An individual served with a subpena ordering him to appear before an 
investigating officer of the Department of Justice refused to testify and 
challenged the right of the Department to make the investigation. 


“It was the intent of Congress that the Secretary of Labor use, within 
legal boundaries, the facilities and employees of other governmental agencies 
to the fullest extent,” the court said. “Although the legislative history of 
the Act is silent on this point, the language used clearly encompasses the 
procedure presently being followed by the Department of Labor and the 
Department of Justice.” 


Goldberg v. Battles is at 43 LC { 17,141. 


Missile Sites Commission Doesn’t Affect NLRB’s Powers.—The fact that 
the Missile Sites Labor Commission has been set up has no effect upon 
NLRB’s authority to conduct elections or certify bargaining units in the 
building and construction industry, former Board Member Joseph A. Jenkins 
has ruled in his new capacity as an NLRB Regional Director. 


A union asked for a certification election covering an appropriate unit 
for which it already had a contract. Another union intervened, pointing out 
that a jurisdictional dispute over part of the work in the unit was currently 
awaiting a ruling by the Missile Sites Labor Commission, and that the Board 
might certify a unit in opposition to the decision reached by the Commission 


“The establishment of the Missile Sites Labor Commission did not, and 
indeed could not, divest the Board of its statutory jurisdiction and duties as 
defined in the Act,” Jenkins said (Reynolds Electrical and Engineering Co., 
1961 CCH NLRB f 10,252). 


Pooling of Votes in Alternate Units Permitted——NLRB has overturned 
its rule that if a union representing an existing unit loses an election, a rival 
union seeking a larger unit must obtain separate majorities in the existing 
unit and among the previously unrepresented employees; hereafter, if the 
incumbent loses, votes cast in hat election will be pooled with those cast by 
the new unit’s members. 


In directing separate elections and providing for the pooling of votes, 
the Board specifically overruled its decision in Waikiki Biltmore, 1960 CCH 
NLRB { 8723, and adopted the position taken by Member Fanning in his 
dissent in that case. Members Rodgers and Leedom dissented in Felix Half 
& Brother, Inc., 1961 CCH NLRB § 10,282. 


Arbitration Award Upheld by Board.—Where parties have participated 
in arbitration proceedings, the decision does not violate the law, and the 
proceedings were not unfair, the NLRB will continue to honor such awards. 


Against a claim by two discharged employees that their hearing had not 
been fair, the Board pointed out that the procedure used in their cases was 
that which had been followed by the parties for 18 years, and that it “pre- 
sumably satisfied both the employers and the unions as serving its purpose.” 


Refusing to “fix standards of formality in procedure” which must be met 
before awards would be upheld, the Board permitted the discharges to stand 
(Denver-Chicago Trucking Co., 1961 CCH NLRB § 10,283). 
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CURRENT LITERATURE 





in the Labor Field 





Somers and Somers 


Doctors, Patients, and Health Insur- 
ance. Herman M. Somers and Anne 
R. Somers. The Brookings Institu- 
tion, Washington, D. C. 1961. 576 
pages. $7.50. 

Reviewed by DUNCAN M. MaciNTYRE, 
Professor of Industrial and Labor Relations, 
New York State School of Industrial and 
Labor Relations, Cornell University. 

Few domestic issues are debated 
with more heat and less light than 
the cost and adequacy of health care, 
the control of rising health costs and 
their proper allocation among in 
sureds, employers, labor unions and 
government. As is usually the case 
with complex problems, various inter- 
est groups offer a variety of remedies, 
most of them badly oversimplified. 
Insurance companies and Blue Cross 
plans, labor unions and organized 
physicians, legislative committees and 
group practice prepayment plans, em- 
ployers and medical economists have 
hastened to offer various panaceas 
for health care’s ills. Those seeking 
simple solutions will find little com- 
fort in Professor and Mrs. Somers’ 
new book. It is in calm diagnosis and 
judicious prescription of moderate, 
sensible remedies that the authors 
have rendered their greatest service. 
They have written an outstanding 
book, carefully organized, full of dis- 
passionate analysis, exhaustively docu- 
mented and, unlike so many health 
care treatises, one written in sprightly, 
vigorous prose. 


Books . . . Articles 


A few of the Somers’ judgments 
seem questionable. In their discus- 
sion of employee benefit programs 
(Chapter 12) the statement is made 
that “management has generally tried 
to maintain a neutral position with 
respect to the many controversial is 
sues” (p. 231). The reviewer agrees 
that many employers have “preferred 
to purchase the more conservative 
types [of benefit program],” includ- 
ing cash-indemnity insurance, but to 
classify such purchases as a form 
of neutrality seems unwarranted ; the 
insurance-prepayment battle lines now 
are too sharply drawn for that. The 
writers also seem to have been strongly 
influenced by their observation of the 
New York City and California health 
insurance markets. “The merger move- 
ment—the amalgamation of smaller 
plans into larger units—’ may have 
made “considerable progress” on the 
West Coast (where multi-employer 
bargaining is the rule rather than the 
exception) and in the larger Eastern 
cities, but to conclude that “multi- 
employer plans are thus be- 
coming the rule rather than the 
exception” and to include “multi-union 
plans” (p. 239) in the same statement 
is at variance with the known facts. 

To maintain (pp. 405-406) that 
“The apparent triumph of experience 
rating over community rating... has 
probably made it impossible for mil 
lions of high cost risks to purchase 
insurance without some form of gov 
ernmental assistance” is to maintain 
too much. Not only does the state- 


1109 





ment confuse experience rating with 
concepts of “equity” (which, in insur- 
ance law, means rates reflecting loss 
expectancy) but it lumps experience 
rating (which applies only to groups) 
with individual accident and health 
insurance, a line of insurance separate 
from and unsubsidized by group acci- 
dent and health insurance. It also im- 
plies that, absent competition and the 
use of experience rating by private 
insurers, community rate Blue Cross, 
Blue Shield and other prepayment 
plans could have enrolled “high-cost 
risks” by spreading costs “easily and 
painlessly throughout the consuming 
public.” This is a highly questionable 
implication, as community plan en- 
rollment figures and Chapter 2! of 
the Somers’ book well show. 


Other comments also seem valid. 
For example, the inclusion of a chap- 
ter or a section dealing with govern- 
mental health insurance abroad and 
the British National Health Service 
probably would have given the au- 


thors’ conclusions (particularly Chapter 
25, Critical Areas for Policy Decisions) 
more perspective. But such criticisms 
are minor and do not detract seriously 
from the over-all excellence of their 
work. This reviewer, for one, is con- 
vinced that Professor and Mrs. Somers 
have written a superb book about 
health insurance and prepayment prob- 
lems and issues. There is little ques- 
tion that it will remain the best work 
on U. S. health insurance for a decade 
to come. 


Labor Law Text 

Labor and the Supreme Court—Sec- 

ond Edition. A. G. Taylor. Braun- 
3rumfield, Inc., Ann Arbor, Michigan. 
1961. 

Reviewed by J. R. DEMPSEY, S.J., Man- 
agement and Marketing Department, Uni- 
versity of Detroit. 

The union management collective 
bargaining contract has been greatly 
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influenced by the thinking of the 
Supreme Court of the United States. 
There has been a great deal of change 
and development in the attitude of 
the High Court toward labor unions 
and their methods of organization and 
collective bargaining. Labor and the 
Supreme Court by A. G. Taylor selects 
the high points of this history. It 
presents a good picture of the various 
decisions through which the Supreme 
Court influenced collective bargaining 
contracts and the growth of unions 
up to the present day. 

The material is divided according 
to topics rather than chronology. This 
enables the reader to follow the attitude 
of the court on a specific topic, such 
as picketing as it developed over the 
years. This is a great help to the 
reader who is seeking to construct 
a sound background for understand- 
ing today’s labor law. Extensive 
quotations from the decisions them- 
selves give added value to the book. 
These quotations bring out the issue 
in the case and provide an apprecia- 
tion of the reasoning of the court. 


New Periodical 

Industrial Relations: A Journal of 
Economy & Society. Institute of Indus- 
trial Relations, University of California, 
Berkeley. Vol. 1, No. 1, October, 
1961. 136 pages. $1.25 an issue. 

“A journal of opinion of high intel- 
lectual promise has emerged on the 
industrial front at a moment in Ameri- 
can history when the future of our 
freedom may well be turning upon 
an economic base.” These are the 
words of Arthur J. Goldberg, Secre- 
tary of Labor, which are found in the 
foreword of this new journal. 

Appearing three times annually, this 
periodical should be of interest to 
management and labor, government 
officials, attorneys and students. The 
journal hopes to develop an _ inter- 
national viewpoint on labor relations. 
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Meetings of Labor Men 
Public Affairs Meeting.— The Cham- 


ber of Commerce of the United States 
has announced a January 24-25 con- 
ference for trade and 
professional associations. This first 
Association Public Affairs Conference 
will be held in Washington, D. C. 
The purpose of the two-day gathering 
is to bring business leaders and mem- 
bers of associations to Washington 


members of 


to meet and hear the views of gov- 
ernment leaders on major economic 
and legislative issues. 

Presiding officer will be the National 
Chamber Chairman of the Board Arthur 
H. Motley, publisher of Parade maga- 
zine. The conference is being spon- 
sored by more than 800 national, state 
and local associations. Among agenda 
topics are “What Laws Should Be 
Passed in the Second Session of the 
87th Congress” and “Relationship of 
Government and Industry.” 

Interested parties should write the 
Association Service Department, U. S. 
Chamber of Commerce, Washington 
Sb Pc. 


Arbitration.—A one-day forum on 
arbitration was held November 18 in 
New York City under the auspices 
of the New York State Bar Associa- 
tion’s Committee on Labor Law. The 
topic of the morning 
“Labor Relations 1961 and the Steel- 
worker Cases Re-examined.” “Labor 
Aribtration—The Present and the 
Future” was mulled in the afternoon 
meeting. 


Rank and File 


session was 


Management Courses.—The Insti 
tute of Labor and Industrial Relations 
of the University of Michigan-Wayne 
State University is cosponsoring two 
the 


second 


seminars 
December. 


management 
weekend in 

The Institute will 
the University of Michigan Bureau 
of Industrial present 
Effective 
People” on December 11, 12 and 13. 
This three-day workshop is directed 
at management representatives and 
will be held in Detroit. Registration 
is $75 for this meeting which is the 


cooperate with 
. : 
Relations to 


Costs 


Supervision and 


second in a series of four. 


On December 11 and 12, the Insti 
tute joins with the Employers’ Asso- 
ciation of Detroit to offer a seminar 
on “Effective Appraisals: The Manager 
of Tomorrow.” Topics will include 
future needs in staffing the manage- 
ment organization, personnel infor- 
mation and the decision-making process 
managers use in appraising and de 
veloping subordinates. The two-day 
seminar will meet in Ann Arbor, 
Michigan. The registration fee is $125. 


Union Volunteorism 


The following is an excerpt from an 
address on ‘The Future of Collective 
Bargaining” by Archibald Cox, Solicitor 
Generai of the United States, before 
the annual meeting of the American Bar 
Association August 8. 


Despite the increased participation 
of government, we will continue to 


rely upon essentially voluntary meth- 
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The business community and 
the general public are committed to 
an open economy in which there is 
wide freedom of contract and private 
citizens make their own decisions. 
The American labor movement is 
unique throughout the free world 
in the depth of its attachment to the 
existing economic system. The rea- 
for our attachment more 
important than mere habit or accepted 
doctrine. An open economy has a 
flexibility which permits taking ac- 
count of the individual case in ways 
not open to a distant official. It adapts 
itself to changing conditions. It en- 
courages growth and experimentation. 
As Will Davis often reminded us, 
economic voluntarism also has a philo- 
sophical -by permitting man 
to exercise the power to choose be- 
tween good and evil it evokes man’s 
noblest quality and calls upon him to 
reach for the stars. 

I would add that 
creative. Conflict is a powerful stim- 
ularnt to both the intellect and the 
imagination. It is to sit back 
in a bureaucrat’s chair and issue com- 
It is much harder to 


ods. 


sons are 


basis— 


voluntarism is 


easy 


pulsory orders. 


obtain a consensus of opinion resolv- 
ing sharply opposing interests. The 
strength and creativity of collective 
bargaining show how successfully 
new ideas are generated by the process 
of composing conflicting interests. 


Compulsion is not an inescapable 
ingredient of ali government partici- 
pation. There is a wide range of pos- 
sibilities between nonintervention and 
public regulation through orders backed 
the No conference 
public be- 


tween opposing interests even without 


by force of law. 


or private, no negotiation 
the intervention of government, depends 
exclusively upon the power of intel 
lectual Other pressures 
are always present, backing or resist 


persuasion. 
ing the force of reason. This can also 
be true when the government partici- 
pates. The procedures and institutions 
we establish will determine the bal- 
ance between the elements of coercion 
and submission, on the one hand, and, 
the other, of persuasion and con- 
sent. The government can be allowed 
ample scope to marshal the powers 
of leadership without being given the 
power to issue edicts. 


on 
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In Future Issues... 


gine LANDRUM-GRIFFIN ACT includes provisions governing 
the internal affairs of unions at the various levels of organization 
However, some difficulty has arisen because of the failure of the Act 


to define what actually constitutes a “local,” an “intermediate body,” 
etc. An article scheduled for December contains the first public 
issuance of administrative criteria and determinations of the Bureau 
of Labor-Management Reports in this area. Written by the Director 
of the BLMR’s Division of Research and Statistics and two members 
of his staff, this article represents the first research offered for publi 
cation by the Bureau. 


FIYHE PROBLEM of runaway shops is discussed at page 1025 of 
this issue. Next month, this difficult area of labor relations will 


he 


be examined again. Assistant Professor Dell Bush Johannesen of t 
University of North Carolina analyzes the Darlington Manufacturing 
Company case as a typical example of the runaway plant. In this case 
the trial examiner concluded that the firm had closed down to avoid 
dealing with the union, but that no back-pay remedy was available 
since the firm had been completely liquidated. At the present time 
some four years and three intermediate reports later, the NLRB still 
has not issued a final decision in this complex case 


RBITRATOR HAROLD W. DAVEY draws on many years of 
experience to point out significant areas of agreement and dis 
agreement among practicing arbitrators in appraising the role of a 
grievance arbitrator. The December article, “The Arbitrator Views 
the Agreement,” is must reading for anyone involved in this quasi 
judicial field of labor relations. Professor Davey prefaces his opinions 
with this thought: “How the grievance arbitrator views his task of 
interpreting and applying the collective bargaining agreements under 
which he operates is clearly a most significant variable in determining 
the nature, evolution and effectiveness of the arbitration process.” 
This analysis, of course, is not based on an opinion survey. Its findings 
are subjective and based largely on the author’s experience. Professor 
Davey is a member of the economics department at Iowa State 
University and has served as permanent arbitrator for John Deere 
Company and the VAW. 
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Mail Today for 
1962 GUIDEBOOK TO LABOR 
RELATIONS 


RUSH ORDER CARD 


CCH PRODUCTS COMPANY 
4025 W. Peterson Ave., Chicago 46, III. 
Chicago 46, III. 


ish, when ready, copies of tl 
Book indicated below, at prices quoted 
mittance with order saves postage and packing 


harge.) 


1962 GUIDEBOOK TOU 
LABOR RELATIONS 


$5 a copy 10-24, $4 each 


2-9, $4.50 each 25-49, $3.75 each 


Remittance 


Signature & Title 


Firm 


Attention 


Street Address 
1346—106U 


City, Zone, & State 


(Subscribers for CCH’s Labor Law Reports and 
Current Law Handybooks receive and should 


order only for extra copies 


If ordering by letter or purchase order 


please attach this card.) 





Now in Preparation 


Reflects All Latest Changes in Labor Relations Rules! 


CCH’s Brand-new 
1962 Guidebook to Labor Relations 


Everyone who needs a clear and understandable explanation of today’s 
federal labor relations rules will want this book 

Designed tor handy desk or field reference on the basic principles of labor 
law in operation today, the new 1962 Guidebook to Labor Relations covers 


learly and simply, such areas as 
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Completely up to date, the 15 lively chapters in the Guidebook take into 
iccount the federal statutes which influence and regulate union-management 
employee relations. For here—in easy-reterence form—is a pointed discussion 

The National Labor Relations Act, The Taft-Hartley Act, and The Labor 
Management Reporting and Disclosure Act. Highlighted and analyzed, too 

The Railway Labor Act. The Norris-LaGuardia Act. It’s virtually a com 
plete library on labor relations law from 1926 to date. Thoroughly dependabl 
the Guidebook reflects throughout the rules and policies of principal decisions 


i administrative agencies and the courts to press time 


You'll want several copies of this brand-new guide to a fast-moving field 
You'll want to bring yourself up to date on newest changes, compare your 
thinking with others. This book—completely unbiased—is ideal as a court 
room companion, excellent for quick brush-up before a labor conference, director's 


meeting or unlon session 
Order Your Copies Now 


Fill in and mail the convenient order card attached. Just tell us how many 
copies youll need. We'll rush them to you immediately upon publication 


, 


Popical index; about 336 pages, 0” x 9”, heavy paper covers 


Price, $5 a copy 


DEPENDABLI 1 Commerce Clearing House PUBLICATIO 


CCH, Propucts, COMPANY. 
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BOOKS BY MAIL 


4025 W. PETERSON AVENUE, CHICAGO 46, ILLINOIS 





